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RICHARD MONETTE

The book you are holding offers an engaging glimpse of the legal his-
tory of the Oneida Nation, an Indian tribe surrounded by the American
State of Wisconsin. A stark story of pride, oppression, pain, and aspi-
ration fills every crease in its pages. While In Defense of Sovereignty is
uniquely Oneida’s story, the book paints a broad-brush canvas of gen-
eral tribal sovereignty, especially the three prerequisite components of
international norms of sovereignty: 1) territorial integrity, 2) a distinct
peoples, and 3) recognition by neighboring sovereigns. The U.S. Consti-
tution prohibits Congress from forming “a state within a state” because
the Founders knew full well the impracticability, if not impossibility, of
having one sovereign’s territory and citizenry surrounded by another’, a
configuration that would challenge any relationship based on mutual
recognition. The story of the Oneida Nation and the State of Wisconsin
illustrates precisely what the Founders knew from the outset.

Rebecca Webster, the book’s primary author, compiles a sweeping his-
tory as well as legal and political minutiae, all bundled like Oneida corn
and braided like sweetgrass and sage. Webster brings several other authors
along for the journey: historians, ethnographers, lawyers, and statesmen,
each with their own unique perspective, each ably adding to a cogent
story of the modern Oneida Nation. American historian James Oberly
sets the stage by giving an expert rendition accessible to apprentice eyes
of perhaps the two most complex parcels of recent Oneida history: the
parallel emigration of competing Oneida factions from today’s New

ix
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York and the resulting dissonant relationships with the United States and
each other, especially over the acquisition of land in the western Great
Lakes region. Ethnohistorian Fred Hoxie’s chapter on “Allotment” pro-
vides as clear of an explanation of that inhumane policy period as any
extant writing, but more importantly Hoxie elucidates allotment’s pecu-
liar and lasting carnage on the Oneida people, setting the stage for the
book’s core legal history. /n Defense of Sovereignty’s persistent lawyering
segues nicely in the clear voice of Arlinda Locklear in a chapter written
with Oneida Nation attorney James Bittorf on allotment’s nagging legal
legacy. My favorite chapter, by Oneida statesman Bill Gollnick, adds a
bluntly honest take, squinting through all the history, law, and policy
with a modern Native lens unevenly honed by America’s unforgiving
cities and the grassroots activism of reservation life.

Make no mistake, this collection’s crown jewel rests atop the book-
end writings of its principal author Becky Webster who, almost defen-
sively and apologetically, centers her voice on the land and among the
people of the Oneida reservation. She opens the book with a humble
rendition of Oneida culture and cosmology, from the Origin Story to
the Great Law, illuminating the stage for Oneida teachings on relations
and balance. Her own rendition of the Oneida story begins with a set
of twins—the very personification of relation and balance in human
terms, nicely illustrating her ultimate objective for future Oneida and
non-Oneida children: “I believe they can accept others with open minds
and that others will accept them.”

Webster need not apologize, of course, as her contribution to the
book illustrates above all else that culture comes from the dirt, that the
relation between the dirt and those who live upon it dictates indigenous
cosmology, a worldview best understood and explained by those who
have lived it, then and now. Reservation life, where those who beget
Oneida knowledge also live by it, informs her perspective, her think-
ing, and her words. As unbending as that can sound, especially to those
who are not of that same dirt, Webster ends with a resounding note of
hope, steeped in the teachings of relations and balance: “Our one con-
stant is the need to do all we can so our future generations can not only
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continue to survive, but continue to thrive—and to do so on our own
terms in ways that make sense for us as Oneida people. . . .The reserva-
tion is our home even though we may not all physically reside here.
Speaking for those of us that do live here, I leave you with words fash-
ioned from Henry ‘Duke’ Doxtator: We are Oneida Indians living on
the reservation.”

In Defense of Sovereignty’s grand dispute over sovereignty and domin-
ion between America and Oneida plays out on the stage of the small and
generally inconsequential Village of Hobart and the Oneida Nation’s
annual Apple Festival, of all things. The resulting legal battles have been
anything but inconsequential for the Oneida Nation, emerging as zon-
ing disputes, condemnation proceedings, restrictive covenants, unautho-
rized taxes, and land use permits. True to form, in defending sovereignty,
the story of the Oneida Nation and the Village of Hobart is one of ter-
ritorial integrity, of distinct peoples, and mutual political recognition
between neighbors. Centering the “territorial integrity” prong of sover-
eignty, Webster writes: “I currently reside on the Oneida reservation
and have resided there most of my life.” Centering the “distinct peoples”
prong of sovereignty, she resolutely declares: “I am an enrolled citizen of
the Oneida Nation.” Centering on sovereignty’s recognition prong, like
her recent ancestors, she is “determined to win recognition for their past
treaty relationship and to restore what they viewed as their historic alli-
ance with the United States.”

Intentionally or not, Webster and company offer a landscape rich with
scholarly fodder beyond the Oneida story, its historical and legal detail
providing finer shades and subtler nuances than are normally found in
doctrinal law journals. /n Defense of Sovereignty highlights the complex-
ity of wending American law with indigenous worldviews. The cultural
pretext of Webster’s first chapter requires us to see relations in both
directions in order to discern the proper balance. In referring to herself
as an “enrolled citizen”, Webster will and should cajole academic ques-
tions like: are there enrolled members who are ot citizens and are there
unenrolled citizens? Can citizenship only be based on relations with a
territory? Or can citizenship be based only on relations with a historical
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people, in utter disregard of territory? In Defense of Sovereignty also offers
examples of citizenship tied to territory and citizenship not tied to ter-
ritory, examples of overlapping citizenries where perhaps there should
be none, and examples of exclusive citizenries where some measure of
counterbalance could prevail. Most importantly, Iz Defense of Sover-
eignty offers a rich opportunity to see them all in one compelling story.

Under the colonizer’s legal narrative, native territory has become mere
property and citizenry has become detached from territory. However,
one is not a citizen of mere property; rather, one is a citizen of a terri-
tory. Thus, while allotment resulted in a huge loss of Oneida “land”,
what do we mean by that: a loss of territory or a loss of property? Amer-
ica, in subjugating Indian tribes, insists on referring to Native lands as
mere property. Meanwhile, those pushing back on that subjugation have,
perhaps necessarily, played the hand dealt them, unfortunately adopt-
ing the colonizer’s lexicon, and in the process, perhaps unwittingly, rei-
fying the colonizer’s narrative. Start with the ubiquitous phrase “on the
reservation’—one does not live “on” North Dakota or on California; one
lives “in” them, so why is “on” the reservation accurate or acceptable?

The State of Wisconsin surrounds the Oneida reservation; the Oneida
reservation surrounds the Village of Hobart. Is the Oneida Nation a
mere aggregation of property within the state of Wisconsin? Is the Vil-
lage of Hobart merely an aggregation of property within the territory
of the Oneida Nation? By discerning the right relations and proper bal-
ance between them, Hobart’s legal and political posturing come into clear
relief, like the fabled elephant standing on an anthill whining about
being outnumbered.

If the Oneida Nation held mere property without dominion over
territory, how has the Village of Hobart, which merely acquired that
Oneida property, come to be an incorporated polity with governance
over territory? Is it possible that the Village of Hobart should be deemed
incorporated under the laws of the Oneida Nation, acting merely as an
aggregated constituency and property with home rule under the author-
ity of the Oneida Nation? Will that require the Oneida Nation to act as
a sovereign and issue a corporate charter to the Village? Will that require
the Oneida Nation to extend citizenship to residents of Hobart, perhaps
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simply limited to Village matters? This is the Federal Indian Law which
those who live there, as citizens, living in the cultural soil, will surely
face in the not too distant future.

Beyond the scholarly, this book, /n Defense of Sovereignty, provides
a highly readable account of a complex legal history for all ages and
should find itself offered both in “brick-and-mortar” libraries of old and
online in the drop-down menu category of necessary readings for high-
school- and college-aged students who take America’s history seriously.
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Prologue

REBECCA M. WEBSTER

The Oneida people’s story begins with né- théne? tsyowehtau waekwa-
tuhuntsyaya-tane (of the time it started when we received the earth).!
A time before human beings walked on this earth. Part of our story
describes a set of twins and their role in creation. Tehaluhyawd-ku (he
holds the sky) went about creating plants and animals.? Shawihskla
(flint) was jealous of his brother’s creations and tried to copy him. When
Tehaluhyawd-ku created a bird, Shawihskla also tried to make a bird,
but his creation didn’t quite come out as planned and he ended up cre-
ating a bat.

When Tehaluhyawd-ku started the process to create human beings,
Shawihskla watched him and rushed to create a human being himself. He
copied his brother and stood up his creation, but it didn’t have life yet.
He asked Tehaluhyawd-ku for help. Tehaluhyawd-ku was reluctant be-
cause he didn’t quite understand himself how he brought life to his own
creations. Eventually, Tehaluhyawd-ku said he would help his brother.
So, Tehaluhyawd-ku breathed life into Shawihskla’s creation. However,
the being acted in a way that Shawihskla manifested it to be. The being
was an ape. Shawihskla was upset that Tehaluhyawd-ku didnt give the
being more than just his breath.

Shawihskla was angry and decided that he should be in control of
everything, even Tehaluhyawd-ku’s creations. Tehaluhyawd-ku told Shaw-
ihskla that they should be satisfied with the way things were and go
about that way. Shawihskla was not satisfied and decided to challenge
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Tehaluhyawd-ku. The first challenge was a lacrosse game. It ended in a
tie. The second challenge was a peachstone game. It also ended in a tie.
The third game was hand-to-hand combat. Whoever survived would be
in control of all things.

As they stood there waiting for the fight, Tehaluhyawd-ku was stand-
ing by a broken branch on the ground that was decayed and not strong.
He thought about grabbing that stick to defend himself. Shawihskla
was standing by a pair of deer antlers on the ground. He thought about
grabbing the antlers to kill his brother. When the fight started, they
went into each other’s mind and saw each other’s intentions and choice
of weapon. As the fight was about to begin, they switched their choice
of weapon. Tehaluhyawd-ku grabbed the antlers to defend himself, and
Shawihskla grabbed the stick to kill his brother.

Because Tehaluhyawd-ku was in Shawihskla’s mind, he came away with
the capacity to do something bad. During the fight, Tehaluhyawd-ku
grazed his brother in the head with the antlers and knocked him out.
While Shawihskla was unconscious, Tehaluhyawd-ku went from one
end of the earth to the other and divided it into day and night. Tehalu-
hyawd-ku decided there would be no winner and loser to the challenges.
Rather, each would have creations on both sides of day and night, with
most of Tehaluhyawd-ku’s creations being active during the day and most
of Shawihskla’s creations being active during the night.

After Tehaluhyawd-ku split the world into day and night, he contin-
ued with his effort to create human beings. Tehaluhyawd-ku formed the
being from the soil of the earth. Then he took his own blood and put
it into the being. Then he took his breath and breathed life into the
being. Then he took a piece of his mind and placed that into the being
so that it should always have a way of thinking of the things that he had
given it. When Tehaluhyawd-ku created human beings, he intended us
to treat each other with love and compassion. At this point in the crea-
tion story, after Tehaluhyawd-ku created human beings, we refer to him
as Shukwaya?tisu (he made our bodies).

Many generations before European contact, the people were engulfed
in a very dark time where warriors were going from village to village,
causing death and destruction. This concerned Shukwaya?tisu because
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this is not how he intended human beings to treat one another. Never
did he envision that his creation would carry on in such a manner. In
response, he sent the Peacemaker to deliver a message of how human
beings should be treating one another.? This message would be known
as Kayanldsla?ko-wa (great matters).? The foundation of this message
changes with time and different speakers. The version I am most famil-
iar with sets forth three main governing principles: kanikuliyo/skana
(peace of mind), kanolunkwatsla (love), and katsastansla (power).

“Kanikuliyo/skana” has two meanings, both related to peace. The
first is the peace that will settle everywhere around us when people stop
killing each other because Shukwaya?tisu never intended human beings
to treat one another this way. The second is the peace within ourselves,
the stillness that we can create in our own minds. We often cannot con-
trol what happens around us, but we can control how we respond to
it. “Kanolunkwatsla” means we should love each other and treat one
another with compassion because we are all related. Even if we come
from different nations or speak different languages, we should treat one
another like family.

“Katsastansla” refers to the power of the nations united in their efforts
to become a single force. Our power is that we will join hands and sur-
vive as a group, as a single family and that the faces yet to be born, the
future generations, will be able to continue on in this way. “Katsastan-
sla” also refers to the power of our minds. It is up to us how we control
that power and utilize it. We can use it for good or we can use it for
things that are not necessarily good. This connects back to the creation
story when the twins fought. Tehaluhyawd-ku gained the ability to do
harm by entering his brother’s mind. When he later created human
beings, he intended for us to be good, but we have the capacity to do
things that are not good. We need to be mindful of how powerful our
thinking can be and make an effort to choose to do good.

In bringing this message to the people, the Peacemaker helped estab-
lish a structure to organize the clans and tribal nations through diverse
responsibilities and community participation. He brought together the
Mohawk, Oneida, Onondaga, Cayuga, and Seneca people under one
government, the Yukwanuhsyu-ni (we all build a house).’
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The Peacemaker knew he couldn’t force anyone to accept that mes-
sage. He afforded the opportunity for people to understand it, and it
was up to them whether to take hold of it and embrace it. Fortunately,
all the people throughout this new confederacy embraced the message.
When they agreed to accept the message, the Peacemaker had the people
uproot a great white pine tree. In the hole left behind, the Peacemaker
instructed the people to cast away the weapons they had used against
one another. These weapons included literal weapons of war and com-
bat as well as figurative weapons people had used against one another
including the things they had said to one another. The people cast all
those things in the hole. The Peacemaker then explained that the tribu-
taries that ran below the earth would carry these things away. The future
generations would never know what they had done to one another, and
so they could henceforth live in a peaceful state of mind. The people
then stood the tree back up so that the people could find the concepts
the Peacemaker had left in the shade of the tree.

Fast-forward in time through colonization, assimilation, and removal.
The Oneida people in Wisconsin, like other Yukwanuhsyu-ni commu-
nities, now find ourselves with two sets of “governments.” The first is
our original government the Peacemaker helped us establish, which cur-
rently serves to keep our language, culture, history, and ceremonies
alive. The second is our elected, reorganized government formed pursu-
ant to the Indian Reorganization Act of 1934. This second government
is the Oneida Nation. Like many people in our community, I attend
both our traditional ceremonies and Oneida Nation government meet-
ings. While they may seem to be two separate universes, it is still the
Oneida people that attend both. Whether consciously or subconsciously,
our history shows how we have consistently carried with us the Peace-
maker’s message of kanikuliyo/skana, kanolunkwatsla, and katsastansla.

Even in instances where the Oneida Nation is involved with inter-
governmental conflicts challenging the Nation’s ability to govern itself
and its land, the Oneida people take the high road. We take the lessons
from Tehaluhyawa-ku and Shawihskla as they battled for control. Teha-
luhyawd-ku wanted things to remain as they are where both brothers
went about their activities in peace. Shawihskla wanted to be in control
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of all creation, even the beings Tehaluhyawd-ku brought to life. When
they entered the final contest for control, Tehaluhyawd-ku entered the
fight with the intention of defending himself. Shawihskla entered the
fight with the intention of killing his brother.

Our stories, especially the story of né. théne? tsyowehtau waekwa-
tuhuntsyaya-tane and the Kayanldsla?ko-wa, are more than stories. They
are more than folklore. They are more than metaphors. They are in-
tended to remind us to be thankful for the world around us and our recip-
rocal responsibilities to all of creation. They are also intended to provoke
thought, teach us lessons, serve as our moral compass, and guide our be-
haviors. They are set in place to help ensure that the faces yet to be born
can come into a world full of kanikuliyo/skana, kanolunkwatsla, and
katsastansla.

NoOTES

1. Also referred to as our creation story. There are many versions of our
creation story. | am sharing portions of the version I am familiar with.

2. Tehaluhyawd-ku is also referred to as Okwildse (flint).

3. We do not use the Peacemaker’s given name in casual conversation. There
are certain times where it is acceptable to use his name.

4. In English, it is often referred to as the Great Law of Peace. Like the cre-
ation story, there are different versions of the Kayanldsla?ko-wa. I am sharing
the version I am most familiar with.

5. Each nation has its own language and has different ways to describe itself
and our collective nations. A few decades ago, when the people were getting
ready to go to the Geneva Conference, the chiefs met to talk about how they
were going to present themselves. Since the Onondaga are the central fire, they
decided to use the Onondaga word “Haudenosaunee” (people who build the
house). Previously referred to as Iroquois, Iroquois Confederacy, League of the
Iroquois, or Six Nations. (“Six Nations” refers to the five nations mentioned as
well as the Tuscarora, who migrated from North Carolina in 1722.)
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This Will Be Our Legacy

REBECCA M. WEBSTER

The Oneida Nation is a thriving community with a rich culture and
history. The Oneida reservation is home to tribal citizens as well as non-
tribal citizens. In addition to the Oneida Nation, the reservation is host
to five municipal and two county governments: Town of Oneida, Village
of Hobart, Town of Pittsfield, Village of Ashwaubenon, City of Green
Bay, Outagamie County, and Brown County (see fig. 1). The Oneida
Nation, individual tribal citizens, nontribal citizens, churches, schools,
and nonprofits, as well as the federal government, state government, and
local governments, own land on the reservation (see fig. 2). This mix of
citizenship, ownership, and different layers of government can lead to a
confusing jurisdictional landscape where it is not always obvious which
government should handle a particular situation.

In order to make sense of the jurisdictional pattern, it is important
to understand the history of the Oneida reservation. In the early 1820s,
the federal government removed the Oneida people from New York to
what would later become the State of Wisconsin. The federal govern-
ment established the Oneida reservation in 1838, ten years before Wis-
consin became a state. Since making this new place home, the Oneida
people continued to suffer from various federal assimilationist policies.
Encroaching neighbors helped push federal, state, and local policies to
keep the Oneida people and our government disempowered. Despite
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Map showing the five municipal governments located on the Oneida
Reservation: Town of Oneida, Town of Pittsfield, Village of Hobart, Village
of Ashwaubenon, and City of Green Bay. The Town of Oneida is located in
Outagamie County. The rest of the municipalities are located in Brown
County. Map provided by the Oneida Nation Geographic Land Information

Systems.
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Map of the Oneida Reservation showing lands owned by the Oneida Nation.
Map provided by the Oneida Nation Geographic Land Information Systems.
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the circumstances, the Oneida Nation has repeatedly placed a priority
on rebuilding our land base and reacquiring land lost through assimila-
tionist federal Indian policies.

This book takes us through the Oneida Nation’s history in order to
properly frame the most recent conflicts arising, in part, because of the
complex jurisdictional landscape on the Oneida reservation. However,
where other governments have found ways to work through these issues,
one municipal government would rather see the Oneida Nation wiped
off the map than attempt to find ways to work together. The Village
of Hobart launched a seventeen-year campaign involving a series of
disputes, which ended up in litigation between the Nation and the Vil-
lage. All of the lawsuits center on the Village’s efforts to force the Nation
to comply with Village authority. What follows are some talking points
the Oneida Nation used to help inform citizens about the overarching
themes of these lawsuits. They provide high-level summaries of the
issues discussed in this book. This list summarizes the Village’s theories:

* Oneida reservation does not exist.

¢ The Village has jurisdiction over fee land.

* The Nation is not properly organized under 1934 Indian Reorganization
Act.

* The Nation did not exist until it was fraudulently recreated in 1937.

* Secretary of the Interior cannot take land into trust for the Nation.

* Federal Indian law should be changed in favor of state and municipal

governments.
The goals of the Oneida Nation are to:

¢ Defend the Oneida reservation

e Protect trust land

* Support the authority of the federal Bureau of Indian Affairs (BIA) to
take land into trust

* Challenge the Village’s repeated assertions of authority

* Explore ways to minimize impacts to Tribal Citizens
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We conclude that:

* Good governance is possible only with positive government-to-
government relations. We need a clear understanding of one another’s
roles, responsibilities, and jurisdiction, and we need to respect each
government’s right to exist and exercise its jurisdiction.

* Some governments may seek to use litigation to change existing federal
Indian laws and policies to disestablish tribal governments and Indian
reservations. This approach ensures that our limited resources will
continue to be directed to litigation.

Too often, the media and local governments control the narrative.
While academic studies strive for unbiased observations of the world
around us, my goal in this book is to provide some insider context to
information that is readily available to the public, including court deci-
sions, oral arguments, and newspaper articles. I am an enrolled citizen
of the Oneida Nation. I currently reside on the Oneida reservation and
have resided there most of my life, mostly on the portion of the reser-
vation that the Village of Hobart occupies. I also served my Nation for
thirteen years as an attorney on the negotiation team working on secur-
ing intergovernmental agreements with surrounding local governments.
And I served on the litigation team when those intergovernmental rela-
tionships turned sour, mostly with the Village of Hobart. Those law-
suits are the focus of this book.

In writing this book, I was able to recruit others to add their voices
to this story. These individuals served in various capacities to assist the
Nation during the litigation process. Frederick E. Hoxie and James W.
Oberly are two well-respected historians who prepared affidavits and
expert reports for the Nation during litigation. Their respective chapters
lay out a thorough and concise history supported by the voluminous
written record. William Gollnick, an Oneida Nation citizen, is now re-
tired after a lengthy career in a number of areas within the Oneida
Nation, most notably as the chief of staff. He was the lead negotiator for
our intergovernmental agreements. His chapter focuses on the history
of the Oneida people through the eyes of an Oneida citizen. He was in
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the thick of the relatively recent history that led to the ultimate break-
down of intergovernmental relations between the Nation and the Vil-
lage. James R. Bittorf is the deputy chief counsel for the Oneida Law
Ofhice. He was the lead in-house attorney for these lawsuits and served
as a phenomenal mentor during my time at the Law Office. Arlinda
Locklear, a Lumbee tribe citizen, served as outside counsel for the major-
ity of these lawsuits. Among her vast accomplishments in the arena
of federal Indian law, she is well known as the first Native American
woman to argue a case in front of the United States Supreme Court. As
I was leaving the Law Office, the Village’s challenges to the continuing
existence of the reservation were turning toward litigation. James and
Arlinda saw this case through, and their chapter provides their perspec-
tives on that case.

Despite being surrounded by so many people dedicated to fighting
for tribal sovereignty, this nonstop litigation was a key factor in my de-
sire to return to school, seek a PhD, find alternative ways to overcome
our obstacles, and eventually switch career paths. I obtained my PhD in
2014 and left the Oneida Law Office for a position as an assistant pro-
fessor at the University of Minnesota Duluth in 2016. My dissertation
was a case study of cooperative land use planning on the Oneida reserva-
tion. While the issues permeated beyond Nation—Village relationships,
those relationships unquestionably informed the study. The findings of
my study are reiterated in the conclusion of this book. Their meaning is
abundantly clear when one understands the details of the litigious rela-
tionship between the Nation and the Village. In the meantime, I think
the dedication to my dissertation is wholly appropriate to get this book
started. Here it is:

I dedicate this study to my children and those of their generation. They
will inherit the legacy we create today, just as we have inherited the legacy
of our own forefathers. Throughout my pursuit of higher education and
my career as an attorney, I have gained an appreciation for the work our
forefathers accomplished in preserving tsi niyukwalihota (our ways) and
restoring our land base. They have done so in the wake of generations

of federal policy aimed at assimilating Indian people into mainstream
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society and breaking up tribal landholdings. While we cannot turn back
the clock to rewrite history, we can learn to accept reality, adapt, and
move forward in a positive manner.

As a result of our history, people from many different backgrounds now
share the Oneida reservation, and several different governments admin-
ister their laws within this same shared space. This is our reality today.
My goals for the future include instilling in my children the values that
will help them adapt and move forward in a positive manner. I want
them to have pride in being ukwehu-wé (of the original people), of being
Onayote?a-kd (Oneida). I also have faith they can move beyond simple
tolerance of those that are different from them. I believe they can accept
others with open minds and that others will accept them. I anticipate
they will find new ways to work together as a community and refrain
from attempts to dominate and oppress their fellow community mem-
bers. As a community, if we can start demonstrating these values today,

this can be the legacy we leave for our children’s generation.



CHAPTER 1

The Oneida Nation and the
Oneida Indian Reservation in

Wisconsin, 1821 -1880

JAMES W. OBERLY

Key TErRMs 1IN THIS CHAPTER

* Treaty

THE EMiGrRATION OF THE NEw YORK INDIANS
TO WISCONSIN, 1821-1837

In 1821, an emigrating party of Oneidas from New York, along with mem-
bers of other New York tribal nations, signed a treaty with the Menom-
inee and Winnebago Indians, and the next year with the Menominee
Indians alone, to sell or share the lands of the Menominee and Winne-
bago tribes, amounting to as much as eight million acres of land.! The
Menominees repudiated any such understanding of the treaties and
instead insisted that they had merely consented to allow the New York
tribes to live among them as guests.? By 1825, the emigrating Oneidas
had established a settlement on Duck Creek, upstream from the west
shore of Green Bay, and northwest of the small settlement at Green Bay,
then a part of the Michigan Territory.?

The United States was not a signatory party to the 1821 or 1822 trea-
ties but took note of it in correspondence received by Secretary of War
John C. Calhoun and President James Monroe.* At the beginning of
the new John Quincy Adams administration, the United States called a

15



16 JAMES W. OBERLY

grand treaty council in the summer of 1825 at Prairie du Chien, inviting
all the Great Lakes and Upper Mississippi tribes to discuss the defini-
tion of boundaries as a means of peacekeeping.’ Article 8 of the 1825
treaty attempted to define the Menominee country. The effort proved
impossible because the United States acknowledged that the cession by
the Menominees to the New York Indians was itself unmapped.

The U.S. representatives and the tribal leaders assembled at Lake Butte
des Morts in 1827 to resolve the disputes from the 1821 and 1822 inter-
tribal treaties, but once again, they could not agree on the extent of a
land cession for the New York Indians. Although the treaty negotiators
failed to win the consent of the Menominees, they did get representa-
tives of that tribe to agree to allow the president of the United States
to continue to seek a homeland in Wisconsin for the New York Indians.
All parties further agreed on one matter: education mattered, and the
United States agreed to spend $1,500 on teachers and schools for the
Chippewas (Ojibwes), Menominees, Winnebagos (Ho-Chunks), and
New York Indians. The United States agreed to make that payment in
perpetuity and did continue to make its annual payments for the next
several decades. This 1827 treaty provision was the first time that Con-
gress authorized payments from the U.S. Treasury for the benefit of the
relocated New York Indians in present-day Wisconsin.®

Secretary of War John Henry Eaton took the lead in the spring of
1830 to resolve the long-running dispute between the New York Indians
and the Menominee Indians. The solution that the secretary and Presi-
dent Andrew Jackson had in mind was a land purchase by the United
States from the Menominee Indians for the benefit of the New York
Indians. Secretary Eaton wrote of his intention to fulfill the 1827 treaty
obligation and to provide a permanent homeland “within that claimed
and owned by the Menominie [sic] and Winnebago Indians and estab-
lish the boundaries of the same for the accommodation of the New York
Indians.””

Secretary Eaton appointed three men as commissioners to the New
York Indians and to the Menominee Indians and gave them explicit in-
structions as to what he expected the commissioners to accomplish. The
secretary did not side with the New York Indians in their claim for eight
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million acres of land in Wisconsin, but he did want to establish a per-
manent homeland for them. It was this balance between not disturb-
ing the Menominee and Ho-Chunk occupants of the trans—Green Bay
region on one hand and providing sufficient land for the New York
Indians on the other that Secretary Eaton urged on his appointed treaty
commissioners:

The Indians in the State of New York number, it is believed, at this time,
about 2420; and they claim about 131,640 acres of lands, which is a little
over 54 acres to each individual. This view is not given to govern you in
limiting the New York Indians to a like quantity at Green Bay—for it
would be proper, doubtless, to allow them a quantity fully adequate to all

the demands which, as an agricultural people, they ought to possess.®

Secretary Eaton gave no instructions to his treaty commissioners to
divide up the proposed New York Indian tract of according to any partic-
ular formula. There was nothing in his instructions to his treaty commis-
sioners to conduct a survey of the proposed New York Indian tract that
would result in individual allotments in severalty. Rather, he expected
that the New York Indians would hold their lands in common. He
instructed his commissioners of the intention of the United States that
“the country the right and title to which will be in the New York Indians
and their posterity and upon which they will be protected in the same.™

For more than three weeks in August 1830 the treaty commission
held councils between the New York Indians and the Menominee Indi-
ans. The U.S. treaty commissioners asked Daniel Bread, the Oneida
leader of the First Christian Party at Duck Creek, to suggest boundaries
for a land cession by the Menominees to benefit the New York Indians.
Bread proposed a tract that would have totaled about 850,000 acres.
That was more land than the commissioners had in mind. Bread and the
treaty commissioners examined different maps of the Wisconsin lands
in the Michigan Territory and asked their surveyor, Albert G. Ellis, to
draft a cession map.'°

Later that fall, the president and the secretary of war invited repre-
sentatives of all the parties to Washington to reach a settlement with the
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direct intervention of the highest officials in the Executive Branch. The
parties moved the negotiations to Washington, D.C., in January 1831,
and finally, by February 8, reached an agreement that the United States
and the Menominees could sign.!! The proposed lands reserved to the
New York Indians that the secretary of war envisioned expanded to a
half million-acre bloc, upon the belief that as many as five thousand
New York Indians would move to the Green Bay—region tract. The five-
hundred-thousand-acre “New York Indian Tract” as described in the
treaty of February 8, 1831, included the Duck Creek settlements of the
emigrating Oneidas:

The country hereby ceded to the United States, for the benefit of the
New York Indians, contains by estimation about five hundred thousand
acres, and includes all their improvements on the west side of Fox river.
As it is intended for a home for the several tribes of the New York Indi-
ans, who may be residing upon the lands at the expiration of three years
from this date, and for none others, the President of the United States
is hereby empowered to apportion the lands among the actual occupants
at that time, so as not to assign any tribe a greater number of acres than
may be equal to one hundred for each soul actually settled upon the
lands. . . . It is distinctly understood that the lands hereby ceded to the
United States for the New York Indians, are to be held by those tribes,

under such tenure as the Menomonee Indians now hold their lands.!?

The Jackson administration returned to the subject of homelands for
the New York Indians in a subsequent treaty of October 25, 1832. That
treaty definitively established three reserved tracts in Wisconsin: one
for the New York Indians, understood as the Six Nations; one for the
Stockbridge-Munsees; and one for the Brothertown Indians.!® The treaty
cessions that the United States obtained from the Menominees resulted
in three sizable reserved tracts: 46,080 acres for the Stockbridge and
Munsee tribes on the east shore of Lake Winnebago; 23,040 acres for the
Brothertown tribe adjacent to the Stockbridge and Munsee reserve; and
500,000 acres for the New York tribes, to include the Oneida Indians
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living on Duck Creek.' The treaty gave the New York tribes three years
to move from their homelands to the tract; after that date, the treaty
anticipated that the secretary of war would determine whether, indeed,
five thousand New York Indians had relocated to the Michigan Territory.
If not, the treaty contemplated a reduction in size of the five-hundred-
thousand-acre tract. A map drawn in 1834 by the General Land Office
shows the location of the three reserved tracts (see fig. 3)."> The 1834
map was based on a survey completed by Albert G. Ellis. That survey
ran lines that traced the exterior boundaries of the New York Indian
Tract, the Stockbridge-Munsee Tract, and the Brothertown Tract. Sur-
veyor Ellis did not attempt to run interior lines within the tracts, either
to mark off 640-acre sections within townships and ranges to corre-
spond to the U.S. public domain. Nor did Surveyor Ellis attempt to
subdivide the five-hundred-thousand-acre New York Indian Tract into
five thousand separate hundred-acre parcels.

The Jackson administration did not wait long to see whether the full
complement of five thousand New York Indians had made the move
to the Michigan Territory to make permanent the boundaries of the
treaty-created New York Indian Tract. Instead, the administration in
1836 sent a treaty commissioner to Duck Creek, in what was by then the
new Wisconsin Territory, to negotiate a removal treaty whereby the
Oneidas and scattered Tuscaroras and St. Regis Indians in the New York
Indian Tract would be removed to lands among the Osage Indians in
present-day Kansas. The U.S. Senate rejected that 1836 treaty because of
fraudulent activities on the part of the U.S. treaty commissioner. !¢

The United States did not give up, however, on the idea of removing
New York Indians to the Osage Country. In the winter of 183738, the
United States sent a treaty commissioner to New York State to negotiate
a move to the trans-Missouri country with the various New York tribes.
In the treaty signed on January 15, 1838, the New York tribes agreed to
move and to renounce any interest in the five-hundred-thousand-acre
New York Indian Tract in the Wisconsin Territory. The first article of
the treaty reserved from sale a portion of the New York Indian Tract “on
which a part of the New York Indians now reside.” The parcel reserved
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The New York Indian Tract from the 1831 treaty with the Menominees.
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under Article 1 included the Duck Creek settlements of the Oneidas,
but without specific mention of those settlements. The treaty further
stated, “the lands secured to them by patent under this treaty shall never
be included in any State or Territory of this Union.”"”

Tue TrReEATY OF FEBRUARY 3, 1838,
AND ITs STtIiruLATION

Oneida leaders from Duck Creek feared the prospect of a second attempt
to remove them from Wisconsin and instead sought permission from the
U.S. Indian Agent at Green Bay to negotiate directly with the Van Buren
administration in Washington, D.C. Once again, the Oneida people
were led by Daniel Bread and by the Episcopalian missionary minister
to the Duck Creek Oneidas, the Reverend Solomon Davis. Chief Bread,
Rev. Davis, and four other Oneidas from Duck Creek traveled to Wash-
ington, D.C,, in January 1838 and entered negotiations with the U.S.
commissioner of Indian affairs about the future of the New York Indian
Tract in Wisconsin. The result was a treaty signed February 3, 1838, be-
tween the United States and two parties of emigrating Oneidas on Duck
Creek.’® One group was called the First Christian Party, and a second
group was called the Orchard Party. The First Christian Party adhered
to the Episcopalian Church, and the Orchard Party to the Methodist
Church.?

Article One of the February 3, 1838, treaty stated that the First Chris-
tian and Orchard parties ceded to the United States all their interest in
the New York Indian Tract. This completed the cession that the New
York tribes had done of the same tract almost three weeks earlier at Buf-
falo Creek.?

Article Two, however, called upon the United States to reserve from
the ceded New York Indian tract a portion for the two Oneida parties:

From the foregoing cession there shall be reserved to the said Indians to
be held as other Indian lands are held a tract of land containing one hun-
dred (100) acres, for each individual, and the lines of which shall be so
run as to include all their settlements and improvements in the vicinity
of Green Bay.
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The element of continuity stands out in this treaty article. The size of
the reserved tract was based on the same formula of one hundred acres
per capita. The Oneida reservation had the same land tenure status as
the New York Indian Tract in that the lands were to be held in common,
that is, “as other Indian lands are held.” The treaty also called upon the
United States to pay the First Christian Party $30,500 and the Orchard
Party $3,000 for undefined services rendered to the United States in ob-
taining the New York Indian Tract. In effect, the United States was pay-
ing the two Oneida parties a combined sum of $33,500, or about seven
cents an acre, for ceding what turned out to be about 435,000 acres of
the New York Indian Tract. The treaty provided that the First Christian
Party and the Orchard Party would hold the lands together as the “said
parties of Oneida Indians.” There was nothing in the treaty text or in
any of the documents in the Indian Office file about the treaty concern-
ing the division of the reserved lands between the First Christian Party
and the Orchard Party.

On April 24, 1838, the U.S. Senate took up the matter of giving its
advice and consent to the February 3, 1838, treaty. On May 12, 1838, in a
Saturday session, the Senate debated and approved the February 3, 1838,
treaty unanimously, thirty-three in favor and none opposed.?! Despite
U.S. Senate approval in May 1838, the Treaty of February 3, 1838, was
not self-implementing. The United States had to perform three inter-
connected actions before the treaty could be put into effect. First, the
United States had to take a census of the Nation; second, the United
States had to conduct a survey setting aside a quantity of land that was
one hundred times in acreage the population figure tallied in the tribal
census; third, Congress, beginning with the House of Representatives,
had to appropriate money to implement the provisions of the treaty.
These actions eventually took place, but not in the order listed here.
Instead, the first action was appropriation by Congress of money to
implement the treaty. The House and Senate included $37,074 for
implementing the terms of the treaty. The appropriations bill to fund
the activities of the Indian Office passed Congress and became law with
President Martin Van Buren’s signature on July 7, 1838. That appropri-
ation gave the secretary of war and his commissioner of Indian affairs
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the authority to implement the provisions of the treaty of February 3,
1838, including the payment of claims and the delineation of the reserved
lands.??

The commissioner of Indian affairs waited another month after con-
gressional appropriation of the money to begin the U.S. part of the first
two steps of the implementation. The commissioner then gave Henry
Dodge, the territorial governor, the task of finding a treaty commis-
sioner to do the work of stipulation. The governor finally succeeded
in November 1838, when he secured the services of a treaty commis-
sioner, Henry S. Baird of Green Bay, and a surveyor, John Suydam, also
of Green Bay.?> The appointment came just in time for the commis-
sioner to include news of it in his annual report, dated November 25,
1838.24 Once appointed, Baird and Suydam did their work quickly. Baird
counted 654 Oneida Indians among the Duck Creek settlements, and
Suydam laid out the external boundaries of the reservation containing
65,400 acres in size. The reservation was rectangular in shape, roughly
twelve miles by eighty miles in size, but with careful attention paid to
existing land claims on the eastern border, giving the tract a saw-toothed
shape on one edge.?> Baird wrote to the commissioner of Indian affairs
on December 15, 1838, that he and his surveyor had finished their work:
“The survey of the land is completed, the examination of the claims
closed, and the result declared to the Indians; all to their perfect satis-
faction.”?® Surveyor Suydam prepared a map and field notes showing
the exterior boundaries of the reservation (see fig. 4), and, along with
Baird’s report of his claims settling under Article 3, these documents
were sent to the territorial governor, Henry Dodge, in Madison, and
then on to the commissioner of Indian affairs in Washington.?”

In 1839, when first Governor Dodge and then federal officials at the
War Department saw the results of Baird and Suydam’s work, they
declared the Treaty of February 3, 1838, implemented.?® The commis-
sioner of the General Land Office (GLO) notified the commissioner of
Indian affairs that there would be a delay in surveying the ceded por-
tion of the New York Indian Tract because of questions related to a land
cession by the Menominee Indians under a separate treaty of 1836.%
Not until 1844 did the GLO complete the survey of the 434,600 acres
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Map of the Oneida Indian Reservation, 1838, drawn by surveyor John
Suydam. The February 3, 1838, treaty between the United States and the
Oneida Nation stipulated that the survey of the Oneida Indian Reservation
shall “include all their settlements and improvements in the vicinity of Green
Bay.” Suydam’s map shows that as of 1838 the Oneidas had built a thriving
community of houses, churches, sawmills, and grist mills along a twelve-mile
stretch of Duck Creek.
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ceded under the January 15 and February 3, 1838, treaties. That 1844
survey, conducted by Albert G. Ellis, located the blaze marks and sur-
veyor posts that Suydam had left in 1838 as he ran the exterior lines of
the lands reserved for the First Christian and Orchard parties.*

Finally, in May 1845, President Polk announced that the lands in the
ceded portion of the New York Indian Tract would be put up for pub-
lic auction at the Green Bay Land Office. Specifically, on May 9, the
president issued a public proclamation that explicitly recognized the
Oneida Indian reservation and, furthermore, recognized that the reser-
vation was not part of the public domain and therefore, not available
for non-Indians to enter land claims. No non-Indian would-be settler
could buy land within the reservation; no such settler could make a
preemption or “squatter” claim on the reservation. The United States
kept the Oneida Indian reservation for the exclusive use of the Oneida
Indians. President James Knox Polk took care to instruct employees in
the General Land Office about which tracts of public lands were avail-
able and made it clear that the Oneida reservation was off limits.’!

The Treaty of February 3, 1838, stated that the lands were “to be
held as other Indian lands are held,” a phrase that also appeared in the
February 8, 1831, Menominee treaty and numerous other treaties the
United States negotiated and the Senate ratified during the Jacksonian
Era. This was not an idyllic “as long as the waters run” or “as long as the
grass is green” statement about a permanent tribal homeland, but nei-
ther was there any limit placed on the length of time that the Nation
could stay on its reservation.

Until the 1980s, no student of the Treaty of February 3, 1838, sought
to interpret the treaty as having created 654 separate trust parcels of one
hundred acres apiece. The anthropologist James Clifton offered such
a radically different interpretation of the treaty language when he pre-
pared a research report for Brown and Outagamie Counties in the early
1980s when both local governments had a dispute with the Nation.
Clifton based his novel interpretation of the treaty upon the difference
between the language of Article I and that of Article III: the former
referred to a “tract” reserved to the use of the Oneidas, but the latter
referred to “tracts” in the plural. Clifton deduced that the reference to
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“tracts” meant that the United States never set aside a reservation in 1838
for the benefit of the Nation from the old New York Indian Tract. Instead,
said Clifton, the Nation requested, and the United States obliged, the
setting up of allotments for every member of the Nation.??

Clifton’s interpretation was not followed by Brown and Outagamie
Counties in the 1980s, nor by the State of Wisconsin when it initiated
litigation in the mid-1990s over the exact boundary lines of the Oneida
reservation. However, more than three decades after Clifton devised his
interpretation of the February 3, 1838, treaty, the Village of Hobart
adopted his views in litigation asking a federal court to declare that the
Oneida reservation never existed. The Village cast its Clifton-inspired
argument as a matter of the “plain language” of the treaty, that is, “tracts”
in the plural could mean only 654 separate 100-acre reservations with
no role for the Nation in exercising sovereign powers over the whole
65,400 acres.

As additional evidence for its position, the Village pointed to an
abortive set of treaty negotiations in 1838 and 1839 between the U.S.
representative who negotiated the Buffalo Creek treaty—former con-
gressman Ransom Gillet—on the one hand and some Oneidas who had
not represented the Nation at the February 3, 1838, treaty negotiations
on the other side. The dissident Oneida wrote to President Van Buren
in October 1838 indicating their unhappiness with Daniel Bread’s lead-
ership and with the way that annuities were distributed under the Feb-
ruary 3, 1838, treaty. They stated that they would be open to removal
from the Oneida reservation if they could exchange reservation lands
at the Duck Creek settlement in the Wisconsin Territory for lands west
of the Mississippi River “out of the reach of the White Settlements.”
The letter was signed or witnessed by as many as 190 members of the
Nation.?

President Van Buren passed the letter on to Commissioner of Indian
Affairs T. Hartley Crawford, and in turn the commissioner in December
1838 appointed Gillet to proceed under the authority Congress had
granted the president under the Indian Removal Act of 1830. The goal,
as it was in 1836, was to negotiate yet another removal treaty by which
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the Oneida Nation would be removed west of the Mississippi River.?t
The draft treaty that Gillet sent to the commissioner of Indian affairs
called for individual Oneidas to exchange their right to 100 acres of
land on the Oneida reservation for a future 320 acres somewhere in the
trans-Mississippi and trans-Missouri country that was the homeland
of the Osage Indians. Commissioner Gillet wrote that he dealt with
four Oneida representatives, who claimed that they represented unstated
others. However, only two of the dissident Oneida journeyed to Buf-
falo, New York, to meet with Gillet, and when Commissioner Crawford
learned this fact, he declined to present the treaty to the president for
his approval and to the U.S. Senate for ratification.?

The draft treaty that Gillet presented to Crawford never specified any
particular one-hundred-acre parcels that would be relinquished, nor
did it describe what would become of the Oneida reservation and the
members of the Nation if some members refused to participate and
instead chose to remain in Wisconsin. At the same time that Gillet was
negotiating a removal treaty with the dissident Oneidas, Commissioner
Baird and Surveyor Suydam were at work in Wisconsin completing the
survey of the Oneida reservation. Suydam’s map, shown as Figure 4, is
the best evidence that the U.S. commissioners tasked with seeing the
February 3, 1838, treaty to “stipulation” (completion) understood that
the treaty created one reservation of 65,400 acres for the Nation, not
654 separate ones.

The abortive negotiations that Gillet conducted are best understood
today as yet another attempt to remove the Oneida Indians from their
homeland in Wisconsin, and not as some sort of contemporary under-
standing about the terms of the February 3, 1838, treaty. Even into the
late 1840s, the U.S. Indian agent would raise the matter of the Oneidas
signing a removal treaty and moving to the Great Plains, but, as the
agent noted in 1847, “The Oneidas are not disposed to sell or move.”
Also, neither was there any contemplation that the president or other
federal officials could alter the land-holding tenure, as, for example, was
the case in subsequent treaties in the 1850s that called for reserved lands
to be allotted in severalty.?’
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THE RESERVATION IN THE
LumBERING ERrRA, 1867-1880

In the years after the Civil War, Wisconsin lumbermen sought to ac-
quire direct access to pine timber on the Oneida, Menominee, and
Stockbridge-Munsee Indian reservations. They wanted to bypass the
existing arrangements whereby tribal members at the three reservations
cut, banked, rafted, and sometimes milled their own timber. The leader
of what was soon called the “Timber Ring” was the Republican Party
leader and congressman from Oshkosh, Philetus Sawyer. Working with
Morgan L. Martin, the U.S. Indian agent at Green Bay, Congressman
Sawyer convinced the commissioner of Indian affairs and the secretary
of the interior in March 1868 to order the halt of all timber cutting and
sales on all three reservations. In the case of the Oneida reservation, the
reason was that individual Oneidas cutting tribal timber were taking
from the “common property.” In June 1868, the U.S. Senate requested a
report from the secretary of the interior and particularly wished to know
the following of the secretary:

whether he has issued any order, or adopted any regulation, prohibiting
the individuals of the Oneida tribe of Indians from cutting and remov-
ing timber from the common lands of the tribe; and, if so, under what
laws such prohibition is sanctioned, and what penalties are imposed for a

violation of such rule.?®

The secretary and his commissioner of Indian affairs explained their
reasoning in a July 1868 reply to the Senate: “Individual Indians have
not the right, and cannot be permitted to cut and dispose of the com-
mon property of the Tribe for their individual uses and purposes.”
The issue of logging on reservations did not end with the secretary’s
order to Agent Martin in the spring of 1868. Tribal governments con-
tinued to issue permits to tribal members to engage in on-reservation
logging. The issue divided the tribal body politic at Oneida into two
groups, one in favor of logging on tribal lands, in defiance of the Andrew
Johnson administration, and an opposing group that favored allotment
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in severalty so that individual Oneida Indians could log their own in-
dividually owned parcels. An 1868 petition by the opposition group called
for the United States to reinterpret the February 3, 1838, treaty as an
allotment promise and called upon the president and the Interior Depart-
ment to give each Oneida Indian a one-hundred-acre parcel or, because
of population growth, fewer than one hundred acres per person.*°

The 1868 petition of the Oneida chiefs raised the idea that the Feb-
ruary 3, 1838, treaty could be interpreted as an allotment-in-severalty
promise. However, no U.S. government authority then or subsequently
accepted this view of the treaty’s intent. This includes the Congress, the
federal courts, the Office of Indian Affairs, the Interior Department,
and the president of the United States. The interpretation about the
intent of the February 3, 1838, treaty was not raised again for another 116
years after the 1868 Oneida chiefs’ petition, that is, not until the early
1980s, when the county boards of Outagamie and Brown consulted
James Clifton, who proposed the interpretation that the true intent of
the February 3, 1838, treaty had been to create 654 individual parcels of
one hundred acres each for 654 individual Oneida Indians.

The federal courts became involved in the Oneida Nation’s affairs
during the years 1869—74, as a result of the actions taken by U.S. Indian
Agent Morgan L. Martin and his superiors in the Interior Department
in their attempts to stop tribal members from logging on the reserva-
tion. In 1869, the OIA and the Interior Department pressed the U.S.
attorney for the Eastern District of Wisconsin to commence criminal
charges against lumbermen for on-reservation logging. The resulting
case in 1869 was filed against George Cook, a lumberman who oper-
ated a sawmill just outside the boundaries of the Oneida reservation.
The U.S. attorney decided to charge Cook with the unlikely offense
of denying timber to the United States Navy. The U.S. commissioner
in Milwaukee, Francis Bloodgood, who sat as a trial judge for the East-
ern District, dismissed the criminal charges against Cook for purchas-
ing logs cut by tribal members. Commissioner Bloodgood wrote:

By the treaty of Feby 3 1838 between the U.S. and the First Christian
and Orchard parties of the Oneida Indians . . . it was provided thar this
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reservation to the said Indians should be held as other Indian lands are held.
I can find no other regulations by the Government of the U.S. by treaty or
legislation changing or effecting the tenure [emphasis in the original] by
which these tribes of the Oneidas were to hold, and enjoy this reservation

thus acquired.*!

Commissioner Bloodgood’s opinion shows that he read the 1831 and
1838 treaties closely. His opinion further shows that he did not accept
the idea that the February 8, 1838, treaty was in any sense an allotment
treaty. To the contrary, his opinion held the view that the Oneidas were
to enjoy their lands in common, not merely in the same way as other
Indian lands, but precisely in the same way the Menominee Indians
had enjoyed the same lands up until ceding them to the US in 1831. In
short, the Oneida Indians had every right to cut timber on their own
reservation and sell the logs to non-Indian lumbermen.

The change in partisan leadership of the Office of Indian Affairs
(OIA) and the Interior Department from the Johnson to the Ulysses S.
Grant administrations did not change the determination of the execu-
tive branch to use the federal courts to dissuade Oneida tribal members
from timber cutting on their reservations and non-Indian lumbermen
from buying the logs. In the spring of 1870, the U.S. attorney, at the
urging of the commissioner of Indian affairs and the secretary of the
interior, began a new set of civil suits against lumbermen and some
tribal members in the trial court for the Eastern District of Wisconsin.
The same unfortunate George Cook was again summoned to court, this
time not on a criminal charge of denying timber to the U.S. Navy (the
1869 charge) but rather for civil “replevin” (seizure) of U.S. property.
Along with Cook, Nathaniel C. Foster of Green Bay was charged with
replevin of federal property in purchasing sawlogs from Oneida Nation
timber cutters. The U.S. Attorney filed seven suits in February 1870 and
another half-dozen in April, many of them against the same defendants.
Petit juries were not impressed with the government’s case, in one in-
stance finding a verdict for the United States and ordering a judgment
of six cents in damages.*? Although the criminal prosecutions and the
civil proceedings failed in federal district court, eventually the United
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States prevailed in an 1874 U.S. Supreme Court decision in the case of
U.S. v. Cook, the same beleaguered George Cook who had been defend-
ing himself in the Eastern District since 1869. Writing for the Court, the
chief justice said:

The right of the Indians in the land from which the logs were taken was
that of occupancy alone. They had no power of alienation except to the
United States. The fee was in the United States, subject only to this right
of occupancy. This is the title by which other Indians hold their lands. It
was so decided by this court as early as 1823, in_johnson v. Mclntosh. The
authority of that case has never been doubted. The right of the Indians to
their occupancy is as sacred as that of the United States to the fee, but it
is only a right of occupancy.®?

The chief justice did not address the February 3, 1838, treaty in his opin-
ion. However, the head notes prepared by the clerk of the Court in 1874
indicate awareness of the 1831 treaty with the Menominees and of the
February 3, 1838, treaty with the Oneidas. Moreover, the clerk’s head-
notes quote from both treaties, and specifically from the 1838 one that
the reserved tract of about sixty-five-thousand acres was “to be held as
other Indian lands are held.”#

CONCLUSION

The basis for Oneida Nation territorial jurisdiction in present-day Wis-
consin is the set of treaties negotiated and signed in the first half of the
nineteenth century, starting with the intertribal treaties of 1821 and 1822
and then continuing to the U.S. treaties with the Menominee Indians
(1832) and the U.S. treaties with the New York Indians (January 1838) and
the Oneida Indians (February 1838). Decades of disputes came to an end
when President Polk proclaimed the opening of certain land districts in
the Territory of Wisconsin in 1845 and at the same time announced that
the lands of the Oneida Indian reservation were for the exclusive use
of the people of the Oneida Nation, to be held in common. During the
1830s and into the 1840s, the Oneida Nation resisted any further remov-
als and made a homeland of the Oneida Indian reservation. Over these
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same years, the political economy of the Green Bay and Fox River Val-
ley region changed from fur trapping to pine lumbering. The demand
for pine by Green Bay—area sawmills led to a crisis on the Oneida Indian
reservation over the question of ownership of trees. The Oneida Nation,
in cooperation with the U.S. Indian agent, had controlled access to log-
ging on the reservation, but political changes in Washington, backed up
by a U.S. Supreme Court decision, took away the Nation’s control over
the licensing of the sale of its own timber. As the population and econ-
omy grew in the counties surrounding the reservation, Brown and Out-
agamie, pressure grew to turn to allotment in severalty as the way for
Oneida Indians and non-Native settlers alike to exploit more fully the
resources of the reservation.
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CHAPTER 2

From Allotment to
the Indian New Deal,
1887-1934

FREDERICK E. HOXIE

Key TErRMs 1IN THIS CHAPTER

* Allotment
* Fee patents

In the decade prior to the passage of the General Allotment Act in early
1887, the battle lines established in disputes both within the tribe and
with local white businessmen during the previous two decades remained
fixed. Non-Indians repeatedly urged the division of the reservation into
individual homesteads, while tribal members resisted. Policymakers in
Washington were also divided, but by 1887 they reached a consensus that
all reservations should ultimately be allotted and all Indians “assimilated”
into the American mainstream. High-minded reformers backed these
ideas as humanitarians, but in Green Bay, merchants and real estate devel-
opers welcomed them for another reason: they were good for business.

ONEIDAS VOTE AGAINST ALLOTMENT

The Oneidas were clear: they preferred the status quo. In the spring of
1884, the tribe’s agent, D. P. Andrews, reported to the Indian Office that
the council had met to respond to the commissioner’s inquiry regarding
their attitude toward allotment. A clear majority voted “to let the matter

36
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remain as is’—that is, to maintain their preserve.! When Congress
acted in February 1887, it considered a variety of approaches and
approved a compromise plan for when and how to begin the allotment
process. Under the terms of the Dawes Act, the Chief Executive was
authorized, “whenever in his opinion any reservation . . . is advanta-
geous for agricultural and grazing purposes,” to direct allotting agents
to begin dividing that reserve without first obtaining tribal consent. The
law also noted that a tribe’s “surplus land”—acreage not needed for
allotment—would be opened to non-Indians only after a tribe had
agreed to sell it to the United States.?

In January 1887, as the debate in Washington over allotment was
reaching its conclusion, a group of “sachems and councilors” at Oneida
(which included George Doxtator, the leader of the tribe’s pro-allotment
faction) submitted a petition to the secretary of interior that declared
“the bill . . . just meets our wants as a nation.” The petitioners declared
their support for allotment. But this group went on to note that its mem-
bers were particularly supportive of Section 11 of the proposed legisla-
tion. According to these pro-allotment Oneidas, Section 11 “reads thus:
that nothing in this act shall be considered as authorizing the Secretary
of the Interior to abolish any reservation until the consent of a majority
of the male members twenty-one years of age shall be first had and
obtained.” Citing this provision of the proposed law, the petitioners
added that they “would most earnestly ask your Hon[or] to grant us
allowance in this particular matter.” Some would accept the law, they
noted, while others would not. “In this way, they wrote, we shall not
injure any one’s feelings, as we wish to do our business harmoniously.”
Unfortunately for the petitioners, their endorsement was based on an
earlier version of the allotment bill. The final statute did not include the
Section 11 language they quoted in their appeal.

The confusion over the content of the Dawes Act explains why Wil-
liam Parsons, the government agent assigned to discuss allotment with
the tribe, reported his “surprise” when confronted with “the major-
ity . . . [who] had never signified their desire to take their land in sever-
alty.” The opposition, he noted, was “very bitter” and “ably led.” The
special agent insisted, however, that “after considerable difficulty,” he
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“succeeded in getting the tribe to accept allotment.” He claimed that
two-thirds of the group’s members had voted in favor of allotment.*

Parsons indicated he would be leaving Green Bay on August 25, so it
was unlikely that he witnessed a second tribal gathering on the last day
of the month, at which Cornelius Hill and other tribal leaders framed yet
another petition to Washington. This remarkable document (endorsed
by the Episcopal missionary Edward Goodnough, a longtime opponent
of allotment) renewed the tribe’s objections to the wholesale division of
its lands. Hill and his colleagues conceded that “some parties here” had
asked for allotment in the past, because those pro-allotment Oneidas
had assumed the division of their estate would be voluntary; the peti-
tioners reported that the community had been surprised when Parsons
“told us that the land would be allotted whether we were willing or not.”
Such an eventuality had never before been considered. Hill and the peti-
tioners added that many of those who voted at the August council to
approve allotment “have now determined not to take allotments.” The
petition noted that the Dawes Act was “a very good law for those to
whom it is adapted,” but for the Oneidas, “it will be disastrous.”

For the next eighteen months, tribal leaders, Indian Office officials,
and local politicians debated the application of the Dawes Act to the
Oneida reservation. The tribe remained divided. In May 1888, a petition
carrying the signatures of Cornelius Hill and missionary Goodnough
(and bolstered by 138 additional signatures from Oneida men) repeated
this theme. The petitioners asked “our great father” to protect them
“against encroachments . . . of our neighbors in Brown and Outagamie
Counties.” They claimed local non-Indians had “entered into a regular
conspiracy with each other and with some of discontented members of
the tribe to have our land allotted in severalty.” Hill and his colleagues
accused their “neighbors” of bribing tribal members and working to
undermine the tribal leadership.°

The inspiration for this May 1888 petition was a special bill introduced
in February by Congressman Thomas R. Hudd (formerly an attorney in
Green Bay) that would have ordered the immediate allotment of the
reservation and the extension of U.S. citizenship to its residents.” In
addition to mandating that Oneida allotment would take place at once,
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Hudd’s bill also shortened the period during which Indians would be
prohibited from selling their land from twenty-five years (as provided in
the Dawes Act) to five. The congressman declared that “The Oneidas
ceased to be Indians, save in name, more than a quarter century ago.”
Hudd pressed his case, even arguing in a May report to Congress that
the residents of the reservation “have declared unanimously for the
privilege of citizenship and that they may hold their lands in severalty.”®

COMPROMISE ON THE HoORIZON

By the fall of 1888, the Oneida leadership realized they had no option
but to compromise with the powerful forces arrayed against them. A
new group of petitioners (which included Cornelius Hill and his former
adversary George Doxtator) signed a statement requesting the appli-
cation of the Dawes Severalty Act to their reservation. They argued that
the reservation was suffering from lawlessness because tribal officials had
no police authority. (The Indian Office had never responded to their
request for support for tribal officials.) As a consequence, they complained
that the tribe had “no laws,” and tribal members could not apply to
local American courts for protection. The petitioners argued that they
wished to enjoy the “rights, privileges and immunities of citizenship as
it is provided in the Dawes Severalty Bill.” They also wanted to block
Congressman Hudd. They concluded by reporting that their request
rested on “a unanimous vote of the approval of the Dawes bill by the
standing officers of this nation.” They hoped that this “remedy . . . will
settle our difficulties.”

The tribe’s new unity continued into 1889. During the final days of
the postelection congressional session, Hudd’s bill won passage in the
House. Despite pleas from Green Bay leaders to the tribe to support
Hudd’s bill, the Oneidas remained opposed and continued to request
allotment under the more protective provisions of the Dawes Act. Their
determination carried the day. In May, President Benjamin Harrison
ordered the Oneida reserve allotted under the provisions of the Dawes
Act and appointed Dana Lamb the tribe’s special allotting agent.

During the allotment era, the federal government retreated from its
long commitment to the protection of American Indian communities.
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It ceased to negotiate new treaties with tribes in 1871. The Indian Office
created a centrally administered system of Indian schools, and it urged
its employees to eradicate traditional Native religious beliefs and to
outlaw tribal cultural practices. At the same time, government officials
decided to scale back the legal and political rights associated with the
U.S. citizenship that had originally been granted all Dawes Act allot-
tees.'? Federal officials undermined tribal leaders and argued with grow-
ing unanimity that Indian communities would have no permanent place
in American society.!!

ALLOTMENT ACROSS INDIAN COUNTRY

As a consequence of these views, dozens of reservations across the coun-
try were completely allotted and their members left with few federal
services to assist them. At the Isabella Reserve, in central Michigan, for
example, allotment was followed by waves of fraudulent timber and
property purchases that drove many of the Saginaw Chippewa people
living there into homelessness and poverty. A similar pattern was evi-
dent at other Ojibwe reserves in Wisconsin and Minnesota. In the West,
the Nez Perce tribe saw its entire reservation allotted and (following the
sale of the community’s so-called surplus lands) invaded by non-Indian
ranchers and farmers. Similar stories unfolded in Washington State, New
Mexico, and the Dakotas. Indian Territory, set aside originally for tribes
resettled there from other parts of the nation, was completely allotted.!?

Significantly, however, none of these communities equated allotment
with the termination of federal protection. The allotment era produced
dramatic changes in Native land tenure, but, instead of gradually disap-
pearing as white people hoped, tribal groups resisted efforts to remake
them in the image of non-Indians. And they persisted. The history of
their survival is both complex and confusing. On one hand, Native lead-
ers understood the limits of their power. Outnumbered and routinely
ignored in the public arena, they could not shape legislation or Indian
Ofhice policies. Direct resistance, therefore, was usually doomed. On the
other hand, a tribe’s efforts to accommodate the demands of outsiders
were interpreted frequently as concessions to “civilization” and were
therefore often accompanied by community dissent and disagreement.



From Allotment to the Indian New Deal, 1887-1934 41

For these reasons, Native resistance was most effective—as it was among
the Oneida—when it was flexible and focused on local issues and strat-
egies to avoid the harshest aspects of government paternalism.'?

ALLOTMENT SURVEYS OF THE ONEIDA RESERVATION

Special Agent Dana Lamb spent the summer of 1889 determining how
many tribal members would be eligible for allotments. By September he
reported to the Indian Office that he had identified 1,728 Oneidas who
should receive a portion of the 65,244 acre tribal homeland. Because the
reserve was not large enough to distribute 160-acre allotments to each
family head as the Dawes Act stipulated, the Indian Office ordered
Agent Lamb to assign each head of family 9o acres and each single per-
son age 18 or more, 46 acres. Single people under age 18 would receive
ten acres.'* Lamb and his assistant, Charles Kelsey, continued their
work through 1890 and submitted a roster of allotments to the Indian
Office for approval early in 1891. This approval was granted on Septem-
ber 25, 1891; the Interior Department distributed 1,503 trust patents to
tribal members on June 13, 1892. As was the case for all Dawes Act allot-
ments, these trust titles—which barred local governments from imposing
property taxes and sale—were intended to remain in effect for twenty-
five years—until the summer of 1917. These trust patents also stipulated
that the Oneida allottees were now U.S. citizens.

With the arrival of Agents Lamb and Kelsey, allotment became a visi-
ble reality on the Oneida reservation. Not surprisingly, despite the fact
that Cornelius Hill and other elected tribal leaders had eventually sup-
ported the division of tribal lands, a new group in the tribe denounced
the process. The Washington Post reported in January 1890 that “a dele-
gation of Oneida Indians” had arrived in the capital “asking for a suspen-
sion of the work of allotting land to the members of their tribe.” The
group announced that “the full-bloods of the tribe are a unit in opposi-
tion to receiving allotments, and that the half-breeds are the only ones on
the reservation who favor it.”"> The members of this anti-allotment dele-
gation were not identified, but a Census Bureau profile of the tribe based
on the 1890 national enumeration described this new tribal faction in
some detail. The Census Bureau reported the group of anti-allotment
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activists “styles itself the Indian party. It numbers only about 40 fami-
lies. . . . The members of this party do not acknowledge any allegiance
to the other two parties, respecting no other authority other than that
of the United States government. They protest against the allotment of
land.” The report continued, “A treaty was made years ago, they main-
tain, in which the government conceded that after their removal to Wis-
consin they should remain undisturbed.”*¢

While allotment itself had become a fait accompli by 1892, the
“Indian Party” activists rejected the process and remained outspoken
defenders of Oneida treaty rights and land ownership. A note in the
Quaker-sponsored Friends’ Intelligencer in late 1895 indicated that the
“chiefs and head men” at the Oneida agency had charged that white
men with farms adjoining the reservation had “stolen four miles of their
lands” by manipulating boundary markers in the area.'” An investiga-
tion carried out the following year revealed that the encroachment had
occurred on the allotment of Paul Doxtator, a Civil War veteran. When
the white landowners rejected the charges against them, the commis-
sioner of Indian affairs (after considerable delay) recommended that the

Justice Department take action to protect Doxtator’s allotment.'®

Post-ALLOTMENT FEE PATENTS

Despite the Wisconsin Oneidas’ frustrations with Washington and their
fears regarding the integrity of the reservation, the 1890s were a rela-
tively calm and prosperous time for them. Their lands were divided into
individual homesteads, but the allotment process had little impact on
living or subsistence patterns. Restrictions on land sales and leases were
firmly in place. Farmers continued to farm, and those engaged in wage
labor continued to find work with both their Indian and non-Indian
neighbors and in surrounding towns. There is no evidence that indi-
vidual families fenced off their allotments or that extended kin groups
broke up to form individual homesteads operated by nuclear families.
Because of restrictions imposed by trust patents, few allotments were
sold or leased to outsiders. The Indian Office continued its supervision
of the community by designating the head of the tribal school to be
tribal “sub-agent” and overseeing the Oneida’s tribal police force. As the
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agent reported in the fall of 1895, the members of the tribe “are appar-
ently happy with their lot.”

In the first years of the new century, federal authorities appeared
ready to continue in their role as protectors of the tribal estate. In 1901,
for example, the acting Indian commissioner assured his superiors in
the Interior Department that “there has been no attempt made to ob-
tain legislation authorizing the sale of the allotted lands of the Oneida
Indians before the expiration of the [twenty-five-year] trust period.
Should any such legislation be proposed,” the acting commissioner added,
“it would be strenuously opposed by this office.” Nevertheless, local
business interests remained eager to obtain Oneida land by replacing
the Indians’ “trust” title to their lands (which barred its sale or taxation)
with fee simple titles, a process called “fee patenting.” A group within the
tribe—that called itself the Progressive Party—supported this idea, but
most members opposed it.

The debate over the issuing of fee patents continued through the
1890s and reached a climax in 1906 when a delegation of Progressive
Party members traveled to Washington to press its case. As had hap-
pened on past occasions when the sale of tribal property was being con-
sidered, the local congressman from Green Bay was quick to express
his support. In this case the congressman was Edward S. Minor of Stur-
geon Bay, the powerful chair of the House Subcommittee on Interior
Department Expenditures.?! The Indian Party immediately spoke up in
opposition. The group reminded the Indian Office of the tribe’s treaty
relationship with the United States, insisting that the United States rec-
ognize that its relationship with the Oneidas could not be canceled by a
simple shift in political climate or administration policy. “It takes two
parties to make a treaty’s contract,” they insisted, “and it takes two par-
ties to change it, and two parties to lay the treaty aside. And this has
never yet occurred in our nation.”??

Faced with these opposing arguments from within the Oneida com-
munity, the Indian Office recommended a middle course. Rather than
recommend the wholesale granting of fee patents as the progressives had
originally requested, federal officials recommended legislation that would
permit action on a case-by-case basis. Commissioner of Indian Affairs
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Francis Leupp noted that the Progressives had “receded from the position
originally taken” (a wholesale transfer to fee patents) and were willing to
leave the issuing of patents to the “discretion of the Secretary of Interior
and on the application of any Indian.”?* Leupp’s proposal took legisla-
tive form in May 1906 when an amendment to the Dawes Act, crafted
by the Indian Affairs Committee chair Charles Burke, became law.

The 1906 Burke Act authorized the Interior Department to grant
fee patents to any allottee who applied and was judged “competent and
capable of managing his or her own affairs.” Those who were “incompe-
tent” would be denied U.S. citizenship, and their lands would remain
under the protection of the federal government. Together, these provi-
sions shifted the nature of the allotment process away from its original
conception (in which allotment would occur slowly and allotted lands
would remain protected by federal power for a generation) and toward
a new vision that assumed an accelerated pace of allotment and a dimin-
ishing (but clear) federal role in the protection of Native resources and
people.

But the Burke Act did not satisfy the advocates of fee simple title
in Green Bay. In June 1906, barely a month after the passage of the new
law, Congress approved an amendment to the Indian Office’s annual
appropriation bill that broadened the Burke Act’s application to the
Oneidas. It authorized the secretary of the interior, “in his discretion, to
issue a patent in fee to any Indian of the Oneida Reservation.” Under
this language, Oneidas need not apply for such patents, and the Burke
Act’s vague standard of “competence” would not be applied.?* Congress-
man Minor and his constituents had managed to undermine even the
modest protections in the Burke Act. Despite Minor’s victory, however,
the government agent at Oneida predicted no changes in conditions
on the ground. He reassured his superiors that he “did not anticipate a
great number” of petitions from tribal members for fee simple land
titles.”> Agent Hart was wrong; the skill of Congressman Minor and
his colleagues surprised everyone. Instead of “satisfaction,” the archival
record reveals that the period immediately following the passage of the
1906 appropriations rider was marked by an onslaught of non-Indian
buyers who descended on the reservation. Within three years, nearly
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half of the reservation’s land was covered by fee simple titles, and seven
thousand acres of reservation land had been sold.?¢

FOrRMATION OF TOWNS ON THE RESERVATION

To compound the damage, the Wisconsin state legislature had adopted
astatute in 1903 that established the towns of Hobart (in Brown County)
and Oneida (in Outagamie County) on land within the boundaries of the
Oneida reservation. So long as these two new townships encompassed
federal trust land, they remained “paper” entities and had no substance.
Once the 1906 budget rider was approved, however, residents of these
townships (who included fee patented Oneidas as well as non-Indians)
had an incentive to persuade tribal members to remove their land from
federal protection.

Once this process began, it snowballed. Local residents—and the
white business and political leaders who served them—argued that their
young towns revenues could come only from a fee simple land base.
This argument surfaced even in the ongoing contest between the Pro-
gressive and the Indian political parties, giving their dispute a new level
of local and national visibility. After Cornelius Hill’s death, in 1907,
the Progressives’ most outspoken advocate was Dennison Wheelock,
an Oneida lawyer who had been one of the tribe’s earliest and most
prominent graduates of the famed Carlisle Indian Industrial Training
School in Pennsylvania. In the years after Hill’s death, Wheelock became
a spokesperson for the towns of Hobart and Oneida, urging the Indian
Ofhice to use its “influence . . . to induce as many of the Oneida Indians
to apply for their patents in fee simple.”?

Wheelock’s advocacy provoked a strong response from the Indian
Party. In a petition to the Indian Office filed within weeks of Wheelock’s
1909 appeal, Paul Doxtator and ninety-six others protested that “Our
nation never agreed to have our Reservation divided into two town-
ships.” What is more, they noted that “none was ever authorized by our
nation to call for an election for that purpose” and “we are in no way fit
to run a town government.”?® The Indian Party also sent Doxtator and
his Indian Party ally Amos Baird to Washington to lobby their local
representative.



46 FREDERICK E. HOXIE

After 1906 the Oneidas were caught in a riptide of economic and politi-
cal pressure that obscured two foundational truths about the federal
government’s relations with the tribe. First, despite their internal differ-
ences, the Oneidas and the United States had never abandoned the treaty
relationship first forged by them in the aftermath of the American Revo-
lution. Second, despite its provisions enabling the division of tribal land,
the Dawes Act contained no language terminating the federal govern-
ment’s protective role in Indian affairs. Much of the rhetoric surrounding
the allotment law promised that Indian tribes would ultimately disappear,
but nothing in the statute defined when or how that event would occur.

In the fall of 1909 the U.S. Senate Committee on Indian Affairs,
chaired by Senator (and allotment advocate) Moses Clapp, of Minnesota,
visited the Oneida reservation to investigate conditions there. The Pro-
gressive and Indian Party leaders testified before the committee, gener-
ally repeating the arguments they had made previously, but Indian Party
leader Jacob Bread warned that the expansion of Hobart and Oneida
raised the prospect that tribal members who had received fee simple
titles for their land might soon lose it should they fail to pay Village
property taxes. “The way I see it,” John Scanadore told the committee,
“we are still under the protection of the government and I would like
to see the government intercede for us to prevent the separation of per-
sonal property from [our] real estate.”?

The debate over the federal government’s role in protecting Oneida
allottees’ land continued into the 19108, but none of the Indian Party’s
concerns slowed the speed with which individual land holdings shifted to
fee simple status. In March 1911—almost five years after the 1906 revi-
sions were approved—G6o0 percent of the reservation’s lands had shifted
from trust protection to fee simple status.’*® During the same years, the
Indian Office announced its intention to close the Oneida school. Only
the agency policeman and a clerk remained to represent the federal gov-
ernment’s continuing relationship to the community.?!

ImMracTs OF ALLOTMENT IN ONEIDA

As the decade of the 1910s wore on, the Indian Party shifted its focus
from fee patenting to concerns regarding the rising tide of land sales and
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the growing problem of landlessness. Men like Paul Doxtator and his
allies worried that the federal government would cease to support them
economically and that the tribe would eventually be rendered destitute.*
While they differed over the wisdom of changing the status of individ-
ual land titles and debated the issue of tribal poverty, most Oneidas were
united in support of broad tribal causes. The most prominent of those
was the effort to obtain monetary damages from the U.S. Court of
Claims for violations of past treaties. It was precisely during the decade
when fee patenting was at its height that tribal leaders from both major
Oneida parties began to see legal claims as an important political cause
as well as a possible remedy for tribal poverty. The campaign for a suit
before the Court of Claims began at Oneida in 1911, and attorney Denni-
son Wheelock was one of the group’s most outspoken legal advocates.?

The debate over whether or not to continue trust patents reached a
high point of visibility in 1917 when the remaining Oneida trust allot-
ments were due to expire. More than fifty thousand of the Oneida reser-
vation’s sixty-four thousand acres had already been removed from trust
status. Most of the fee patented land on Wisconsin reservations—and
beyond—was now owned by non-Indians.>* Even though national reform
groups had begun to worry that so many “competent” Native people were
losing their land, political support for setting the Indians “free” from
federal protection continued. “Our goal is the free Indian,” Secretary
of the Interior Franklin Lane declared soon after taking office in 1913.
Lane declared, “The orphan-asylum idea must be killed in the mind
of the Indian and the white man.”® To press the fee patenting process
forward, the secretary appointed a three-person competency commis-
sion to review trust allottees at Oneida and determine which of them
should be “set free.”3¢

The first visit of the competency commissioners to Oneida produced a
report on 106 tribal members who still held trust allotments. They con-
cluded that thirty-two individuals in this group were “competent.” Of
the thirty-two “competents,” ten agreed to receive fee patents; the remain-
ing twenty-two refused. In a letter to Commissioner of Indian Affairs
Cato Sells, the commissioners recommended that the ten fee patents
be approved immediately and the remaining twenty-two applicants be
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issued their certificates “at the expiration of the trust period” in June.
“As to all other allottees,” they wrote (a group of at least seventy-four),
“the trust period should be extended.” The commission made no rec-
ommendation regarding the length of that extension or the disposition
of approximately five thousand acres of trust land on the reserve that
remained in the estates of deceased allottees who had no heirs.” Given
popular support for rapid fee patenting, the competency commission’s
initial decisions must have produced a general sigh of relief among
Indian Party members. It appeared that a small but significant portion
of the Oneidas’ 1838 homeland—perhaps 10 percent—would remain in
trust beyond the June 12 deadline.

This relief was short-lived. Later in the spring of 1917 the United States
declared war on Germany, and the Indian Office announced a national
effort to “open” trust lands to increase wartime food production. In
May, Senator Robert LaFollette, of Wisconsin, who had corresponded
extensively with Dennison Wheelock and other Progressives earlier in
his term in office, wrote to Commissioner Sells about the situation at
Oneida. Repeating information he had no doubt received from the
Green Bay business community, LaFollette reported that 110 allotments
on the reservation would remain in trust following the implementation
of the March competency commission’s report. Combined with the five
thousand acres of trust land left by deceased allottees who had no heirs,
LaFollette estimated that more than eleven thousand acres of the origi-
nal tribal estate remained beyond the reach of whites. “It is claimed by
those in a position to know,” he continued, “that the holders of these
trust lands are in every way competent to handle their own affairs and
that they refuse to apply for fee patents and favor an extension of the
trust period for another ten years solely because of their desire to avoid
the payment of real estate taxes.” The senator asked that an investiga-
tion begin “at once.”®

The timing of LaFollette’s letter was not coincidental. Two weeks ear-
lier, on April 18, an official of the town of Oneida had called the Green
Bay attorney Joseph Martin to protest the extension of trust allotments
on the reservation. Martin, a former state legislator and a member of the
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Democratic Party’s national committee, immediately passed the com-
plaint on to Wisconsin’s Democratic U.S. Senator, Paul Husting. Hus-
ting, in turn, demanded a hearing on the matter at the Indian Office. On
May 7, Husting, Dennison Wheelock, and P. W. Silverwood, an attor-
ney representing the towns of Hobart and Oneida, met in Washington
with the Indian Office’s long-serving chief clerk, C. E Hauck. At the end
of the meeting, Hauck agreed to request a one-year extension of trust
allotments at Oneida and to order an immediate investigation of both
the five thousand acres of trust land held in the names of deceased tribal
members and the remaining trust allotments on the reservation. Three
days later, Hustings political rival, the Republican Robert LaFollette, sent
his letter to Commissioner Sells.?* Within days, Secretary of the Inte-
rior Lane asked the president to approve a one-year extension of trust
patents at Oneida.*

On July 24, Commissioner Sells ordered two veteran Indian Office
inspectors, James McLaughlin and Frank Brandon, “to make a thorough
investigation of the conditions upon the Oneida Reservation in Wis-
consin with particular reference to the necessity of a further extension of
the period of trust covering allotments made to the Oneida Indians.”!
James McLaughlin’s appointment would surely have comforted Senators
Husting and LaFollette and the town officials from Hobart and Oneida.
Best remembered as the man who had ordered the arrest of Sitting Bull
in December 1890, McLaughlin had made a career of riding roughshod
over tribal leaders.

McLaughlin and his colleagues met with more than one hundred
Oneidas in an open council on August 7. McLaughlin assured the group
that he and his colleagues were interested in nothing more than deter-
mining the tribe’s point of view regarding trust allotments. He claimed
to be interested in hearing dissenting views. That dissent surfaced
quickly in the wake of the presentations by supporters of fee patenting.
Several members of the Indian Party took the floor to oppose remov-
ing restrictions on trust land, noting that many Indians who had re-
ceived fee patents later lost their land. Thomas Cornelius, for example,
observed that the tribal members who had acquired full titles “are gone
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and scattered. . . . They ‘aint [sic] got no pillow to lay down to rest. . . .
I don’t call [that] improvement.” At the close of the session, the assembly
approved a resolution calling for the sale of trust lands left by deceased
allottees, provided the proceeds were held in trust for the benefit of the
tribe.%?

DeBaTEs oN How To MovE FORWARD

The commission made its recommendations to the secretary of the inte-
rior in three separate letters, all dated August 31, 1917. First it discussed
the approximately five thousand acres of trust land that had been left in
legal limbo by deceased allottees. The commission members acknowl-
edged that children and other descendants of the original allottees were
living on these allotments and relying on them for their livelihood, but
they recommended that all trust lands be sold.** The group then reported
on the central source of controversy: the 106 trust allotments that re-
mained on the reservation. The commission recommended extending
the trust patent on only eighteen of the more than one hundred cases
before it. As Cato Sells later reported, “the commission recommended
that the patents be issued to all Indian allottees, living and dead.” In May
of the following year President Woodrow Wilson affirmed the commis-
sion’s recommendations, issuing an executive order conferring fee pat-
ents on all those listed in the commission’s report.#

The Indian Party did not accept Wilson’s action. In 1918 Paul and
Henry Doxtator petitioned to have new inspectors sent to the reser-
vation. The following year Paul Doxtator asked that his fee patent be
canceled. In 1920 Louis Christjohn protested the actions taken by state
game wardens to restrict him from fishing on the reservation; two years
later Chauncy Doxtator made the same complaint. All of these actions
were based on the party’s consistent opposition to the commission’s
actions.”® On another front, several individuals attempted (unsuccess-
fully) to persuade the Indian Office to continue support for the tribe by
extending the life of the agency school.“ The party’s leaders held to a
consistent message, but no one in the Indian Office would listen. The
agency school closed its doors in 1919.
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The most tangible feature of federal guardianship at Oneida in the
1920s was the protection afforded to land that remained under trust title.
Once the Oneida school was closed, the Indian Office requested an
opinion from the Department of the Interior solicitor regarding the
status of the eighty-acre parcel. The solicitor’s reply was clear: there was
“little or no doubt” that the property “belongs to the Oneida tribe of
Indians” and that it could be sold for their benefit.# The Indian Office
also reviewed the status of lands being taxed by local authorities.

While the federal role in protecting trust land was clear, the extent of
the Oneida agency’s responsibility to individual tribal members was not.
Ofhcials frequently mentioned that fee patented Oneidas were now
“free,” but the existence of trust protected allotments on the reservation
and the presence of a well-defined Indian community there meant that
there was still a role for an Oneida agent based in Keshena. That indi-
vidual reported in 1924 that he “has charge of the affairs of the Menom-
inee, Stockbridge and Oneida Indians so far as these tribes are under the
jurisdiction of the United States.” Several dozen children from the tribe
attended other federal boarding schools each year, principally at Tomah,
Wisconsin, and Flandreau, South Dakota.*

Despite these shifting circumstances, tribal members at Oneida con-
tinued to argue that they belonged to a distinctive community with an
ongoing treaty relationship with the United States. In 1928, for exam-
ple, William Skenandore, one of the twenty-two trust allottees who
had refused a fee simple title in 1917, wrote to the Indian Office as
“Chairman of the Oneida Indians” and demanded to know under what
authority the land surrounding the former Oneida school had been
sold. Skenandore cited the Dawes Act’s provision that following allot-
ment, “surplus” land would be sold only with the consent of the affected
tribe. In a letter addressed to Skenandore, Commissioner Charles Burke
rejected the chairman’s argument (separate legislation had authorized
the sale) but noted that the proceeds of the sale had been distributed to
tribal members.*

The year following Skenandore’s exchange with the commissioner,
a Senate committee visited the tribe as part of a broad investigation of
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conditions on the nation’s reservations that had been prompted by
growing sympathy for poor and landless Indians. Skenandore—again
identifying himself as “chairman” of the Oneida Council—was a prin-
cipal witness. He told the visiting senators (led by Wisconsin’s Robert
LaFollette) that he had “several matters” that concerned him. Skenandore
declared, “Our constitutional treaty and lawful rights have been disre-
garded, violated, ignored and trampled upon, caused as you will see by
a desperate, despotic, oppressive and adroit bureau, which has reduced
the Oneidas from a powerful, loyal, self-supporting, progressive and
merciful people, to insignificance.” The federal government’s relation-
ship to the tribe, he reminded the senators, was “perpetual.”®

Senator LaFollette and his colleagues did not respond directly to Ske-
nandore’s charges. Instead, they concentrated on the immediate prob-
lems of bootlegging, health, and education. This exchange between a
passionate leader seeking to reaffirm the Oneidas’ fundamental treaty
relationship to the United States and a group of legislators concerned
with budgets and community health captures the nature of the dialogue
involving tribal leaders and federal officials in the 1920s. Aware that past
policies had produced widespread poverty and landlessness on the res-
ervation, officials at the Indian Office and members of Congress avoided
long-term issues and focused instead on immediate complaints. Tribal
leaders, in contrast, viewed those problems—education, law enforce-
ment, trespass, taxation—as manifestations of an overarching failure on
the part of federal authorities to live up to their guardianship obligations.

REcogNITION OF THE DAMAGE CAUSED BY
ALLOTMENT AND THE NEw DEAL

By 1932, the participants in the debate over the Oneidas’ future seemed
frozen in place. Federal officials had come to recognize the cruel conse-
quences of past policies and the damage excessive fee patenting had
delivered to the Oneidas. They also accepted that there was a role for
the federal government in alleviating these conditions and in serving
as the ultimate protector of the tribe. At the same time, they would not
respond directly to the appeals from tribal leaders to live up to their
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guardianship obligations. They insisted that the Indian Office’s actions
had been legal and that the government’s hands were now tied. But
Skenandore and his allies remained determined to win recognition for
their past treaty relationship and to restore what they viewed as their
historic alliance with the United States. They urged the government to
view the tribe’s predicament in the broad context of their history and
of the promises embedded in agreements such as the 1838 treaty. While
each side held firmly to its position, the relentless passage of time and
the effects of landlessness and poverty continued to weaken the Oneida
community, to undermine the tribe’s leaders, and to encourage tribal
members to take up new lives away from their homeland. Then, sud-
denly, everything changed.

The “Indian New Deal” launched by federal authorities in 1933 marked
a fundamental shift in national policy. Two generations of scholars have
debated its origins and significance, but it is clear that the administra-
tion of Commissioner of Indian Affairs John Collier brought significant
changes.’! His administration’s success derived not only from Collier’s
administrative skill but also from the wide realization that allotment had
failed to reduce Native poverty and that Indian “backwardness” was not
the cause of tribal suffering.

John Collier served in the Indian Office from 1933 to 1945, longer
than anyone else in American history. His impact on the agency reached
from its educational programs to its relationships with other federal
departments. The central innovation of his administration, however, was
the Indian Reorganization Act (IRA), passed by Congress and signed into
law in June 1934. The law ordered an end to allotment and established
the legal machinery Indian communities could use to organize new gov-
ernments and establish business corporations. Within ten years nearly
one hundred reservation communities had adopted governing constitu-
tions under the act. The implementation of the Indian Reorganization
Act launched a new era of tribal government. The United States was once
again the protector—rather than the destroyer—of tribal communities.

John Collier was well aware of the Oneidas allotment experience. He
told a gathering of Indian leaders in March 1934, that while 80 percent
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of the value of the Indian estate had been lost during the allotment
years, the impact of the Dawes Act on different tribes had been variable.
At the Oneida reserve, for example, he noted, most tribal members were
“landless.” And they were not alone. Collier noted that “more than one
hundred thousand Indians in the allotment areas have lost all their land
down to the last square foot and are entirely landless. . . . The question
is,” Collier added, “how can this allotment system be changed so as,
first, to stop the futile loss of land by Indians; second, to increase the
amount of land owned by Indians; and third, protect the rights and
equities of those Indians who have not yet lost their land?>?

Tribal leaders were eager to participate in the Indian Ofhce’s initia-
tives. During the 1930s federal agencies built new homes and community
buildings at Oneida, while tribal members were able to receive eco-
nomic assistance in the form of food assistance, old-age pensions, sub-
sidies for dependent children, and individual home construction loans.
For the first time since their arrival in Wisconsin, the tribe was also
able to add to its badly deteriorated land base. During the Collier era
the United States restored 1,200 acres of reservation land to Oneida
ownership.>

INDIAN REORGANIZATION AcCT

In February 1934, Collier released an initial draft of what would later
become the Indian Reorganization Act. His proposal won broad sup-
port from reformers and many Native leaders, but he soon ran into
opposition from western congressmen and senators who worried that
his proposal was too supportive of tribal culture and too deferential to
tribal leaders. To counter this criticism and to generate support for his
ideas, Collier organized a series of eleven regional “congresses” with
Indian representatives to discuss his proposal. The session to solicit the
opinions of Great Lakes communities took place at Hayward, Wiscon-
sin, on April 23 and 24. Collier chaired most of the earlier meetings,
but he was not present at Hayward because he had been called back
to Washington to meet with legislators negotiating the final language
of the reorganization bill. Despite the commissioner’s absence, William
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Skenandore and the seven other delegates from Oneida were present
and eager to discuss the initiative.

When he spoke at Hayward, Skenandore presented a resolution to
the gathering that had been adopted by the tribe “assembled in council”
the previous month. It declared that the tribe had “felt the spirit of the
new deal in the administration of the affairs of the people of the entire
country. . .. We believe the best time to encourage a fighter to win is
when he is in the midst of battle,” the resolution added. “And we are with
you, as Oneida Indians, in your struggle . . . to have Congress pass the
Indian Rights Bill . . . and should it become a law and a reality, we are
sure that, what Abraham Lincoln was to colored people, you are going
to be the Abraham Lincoln to the Indians.”>

The Indian Reorganization Act was approved by Congress two months
later, and the Oneidas adopted the law the following December. The
tribe then set about writing a tribal constitution and developing a variety
of federally sponsored tribal enterprises: home construction, well drill-
ing, agricultural development, and a variety of other “self-help projects.”>
In the course of these events, a new series of tribal political factions
arose to compete for office. William Skenandore’s supporters eventually
lost out to another group headed by Morris Wheelock and Oscar Archi-
quette (a former Indian Party member). While these rivalries often
undermined the unity of the tribe and weakened some tribal initiatives,
they underscored the extent to which the onset of the New Deal had
revitalized Oneida political life.

CONCLUSION

In the years following the tribe’s adoption of the IRA, the Oneidas
restored a significant part of their land base and established a stable
and increasingly sophisticated tribal government. Their success can be
attributed to the century-long efforts of tribal leaders and to the group’s
remarkable persistence. At its core, the post-1934 history of the Oneida
Nation of Wisconsin unfolded as it did because the Oneida people
finally taught the federal government to recognize its historic role as the
Nation’s ally and protector. John Collier understood that lesson. As he
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noted in 1934, “the answer to the evils of the past and the present is not to
abolish the guardianship and responsibility of the federal government but
to change it so that it will build up the property of the Indians instead
of taking it away.”>°
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CHAPTER 3

Evolution of a Nation

WILLIAM GOLLNICK

Key TErRMs 1IN THIS CHAPTER

* Treaty

® Intergovernmental agreement

Onakwi uskah awatu yukatnikullala. May our minds become as one.
I share the words in this chapter as a gift to the reader. I trust that by
providing an understanding of our experience we can then come col-
lectively to a more reasoned and informed understanding of how we
arrived at this point in history, in this place, and where we may go from
here.

The Oneida, onayote aka or People of the Standing Stone, are known
as unkwehuweh. There is not a direct translation for that word, but it
engenders the concepts of original people, authentic people, real people.
Our ancestors made treaties with the Dutch in the 1530s and later with
the British and the Colonies and ultimately with the United States during
the subsequent three-hundred-year period. We are the original people of
this land.

“Hotinosaunee” is our word for what is known to most as the
Iroquois Confederacy. Our homeland is basically what is now the state
of New York. The Hotinosaunee nations were represented by the
Grand Council, or fifty chiefs. The Oneida had nine of those chiefs.
When the Tuscarora joined the Confederacy in the early 1700s, they sat
with our chiefs, and their voices were represented by our leaders. The
Hotinosaunee were thereafter known as the Six Nations.
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The Grand Council was a forum for addressing the needs of the
Hotinosaunee people. Issues of each nation that did not extend beyond
its borders or tribal members were left to that member nation to resolve.
This concept, which became part of America’s discussions of states’
rights, was not lost on Benjamin Franklin, who was the liaison for the
Albany Congress. He marveled at the model in praxis as a government
of the people.

As Franklin was learning from us about upper and lower govern-
mental bodies and checks and balances, he also built relationships that
served America well. When the Revolution was gaining support from
the colonials, the Hotinosaunee attempted neutrality. This was a war
that our people saw as a war between brothers. This was not our fight.

It was clearly recognized that the Hotinosaunee could be a significant
ally . .. or a significant enemy. Both of the brothers exerted pressure
on our people. We had to choose with whom we would side. Oneidas
and Tuscaroras chose to fight alongside the Colonies. We fought the
British at Oriskany and brought food to Washington’s starving army at
Valley Forge. Our lands in New York were to be protected forever for
our service.

History usually accounts for outcomes with the victors retaining
the spoils of war. Although we had fought and died and prevailed with
our American allies, we were still Indians, and when the leadership
wanted Indian lands and resources, we, along with most other “eastern
tribes,” were being forced west. “Forever” lasted until Andrew Jackson
and his followers committed to moving all American Indians west of
the Mississippi.

Odur relatives to the south, the Cherokee, took another path. Gold had
been found on their lands, and America wanted that, too. Unlike the
majority of Hollywood movie plots, the Cherokee didn’t attack the fort
or the wagon train; the Cherokee went to court. Three significant cases
came to shape the intergovernmental relationship between the federal
government and the tribal governments. What was evolving was a juris-
dictional relationship that would become known as federal Indian Law.

Johnson v. M’Intosh, Cherokee Nation v. Georgia, and Worcester v. Geor-
gia limited anyone other than the United States from buying Indian
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lands, defined the tribal nations as domestic dependent nations, and
clarified that Indian governments had jurisdiction over their people on
their lands.! Those principles continue to this day. What occurred from
that period until the 1970s was the cause of so many of the contempo-
rary disagreements, misunderstandings, and upheavals.

The 1820s saw us relocating to Wisconsin. We entered into a treaty
with the Menominee, with the United States as an observer. We agreed
to share in the Menominee lands rather than acquiring a separate par-
cel. Some of the Menominee disagreed with the terms after a few years
and asked the United States to intervene. The Menominee’s lands were
dramatically reduced and our final treaty with the United States defined
our 65,430-acre reservation in 1838, ten years before Wisconsin entered
the Union.?

In 1869 the last Indian treaty was ratified. In 1871 Congress acted to
end treaty-making with the Indian nations. The process had resulted in
political stress. The Executive Branch initiated the negotiations, and
the Senate would be called upon to consider and ultimately ratify the
terms. That would then engage the House, which would have to find
the money and/or arrange for the exercise of authority to achieve the
terms of the agreement. If the House had to find the money, it wanted
to be part of the negotiation. The preceding treaties were unaffected,
but thereafter, the agreements with Indian tribes would be negotiations
within policy and not treaty negotiations.

In the late 1870s, an army officer, Richard Henry Pratt, developed the
idea of taking Indian children from their tribes and families and educat-
ing them in federally run institutions. These schools had very restricted
curricula and very militaristic structures. The students were not allowed
to speak their languages or participate in any cultural or traditional
activities. They were being reprogrammed. Their hair was cut. The boys
wore cut-down military uniforms. The girls all got gingham dresses.
They were trained to be farmers or welders and domestics. America
was reprogramming Indians to become a class of blue-collar or no-collar
workers and cooks and cleaning ladies. The process cut multiple ways.
Pratt’s catchphrase, which became the impetus for this process, was “Kill
the Indian, save the man.” If Indians could be turned into brown (or
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red) white people, then they would not need to be killed. Maybe they
could even be absorbed into the American melting pot.

American Indians were not permitted to learn about themselves or
their history. They would return home after years of institutional life
and barely know their families. They didn’t fit in. They couldn’t speak
their languages. That was the intent of these schools. At the same time,
all American children were being educated via curricula that simply
excluded American Indian content. Indians weren’t allowed to know;
everyone else just didn't know to ask. The result was the same. Indian
rights were simply being allowed to drift into some never-never land.
Textbook references to Indians ceased after about 1850, and all things
Indian were viewed as from long ago or anachronistic.

States were exercising jurisdiction that they didn’t have. Tribes didn’t
have the resources to fund the services that were within their jurisdic-
tion. The Oneida had a Bureau of Indian Affairs (BIA) agent who
attended every General Tribal Council meeting to report that there was
no money to do what needed to be done. That was the federal trust
authority that was being exercised. Tribal leaders were not appropriately
prepared to exercise their governmental authority and jurisdiction, and
American Indians were about 500 percent behind the national average
in postsecondary education.

America’s civil rights debates were debates between Black and white
Americans. The majority of Americans had no idea that Indian issues
even continued. In 1970 a 7ime article spoke to the First American
becoming the last American in every socioeconomic category.

Before there were notebooks, smartphones, and internet access, people
learned about daily or weekly events via the newspapers. The reporting
provided snapshots and cursory information to the reader. What today
is referred to as “deep dives” or investigative and more comprehensive
reporting fell to magazines like 77me. They dedicated the staff and edi-
torial priorities to fleshing out the stories associated with current events.

Time magazine’s continuing coverage reported on Indian women being
sterilized after the Family Planning Services and Population Research Act
of 1970.% Twenty-five percent or more of the childbearing-age Indian
women were sterilized in just a six-year period. An organization known
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as AIM, the American Indian Movement, evolved and became another
voice of America’s Indigenous People, particularly the youth. In 1973 it
became very visible with the takeover of Wounded Knee on the Pine
Ridge reservation.

The Menominee were fighting for restoration after having been ter-
minated in a seven-year process that had begun in the 1950s. They were
becoming active on a number of fronts. In 1975 a group of mostly
Menominee tribal members took over a vacated complex known as the
Alexian Brothers novitiate.? It was a site on lands near their reservation,
and, in the logic of the time, vacant property was being reclaimed by
Native Americans. The activists were not formal representatives of the
tribal government but rather were a group of younger tribal members
who wanted to raise awareness of political and socioeconomic issues.
After a couple months of occupation, they were arrested and jailed.

Marge Stevens, an Oneida woman and mother of Ernie Stevens Jr.,
the current chair of the National Indian Gaming Association, joined
with other parents and began the Indian Community School in her
Milwaukee residence. The American Indian Movement occupied a
vacant Coast Guard station on the shore of Lake Michigan, and nego-
tiations between Indian families and local officials led to permission for
the use of the station as a school as long as it was performing educa-
tional purposes.

INDIANS NOow ON THE RADAR

The primary issue contributing to the incredible unrest in the 1970s
was the hunting and fishing rights of the Ojibwe.” In the 1850s, six
bands of the Lake Superior Chippewa had ceded approximately one-
third of the state of Wisconsin to the United States while preserving the
rights to hunt, fish, and gather in the ceded territory. Somewhere along
the way, Wisconsin decided it had jurisdiction, and the rights of the
Ojibwe were relegated to a dusty shelf with the other elements of Native
American history and knowledge.

Elders who had spoken for generations were now joined by younger
tribal members who were pursuing education, many actually benefiting
from the federal Indian Education Act of 1972.° Information was also
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traveling by Moccasin Telegraph. Word of mouth was broadcasting
ideas in informal ways. Former Oneida chairman Jerry Danforth might
refer to that as “lightning across the rez,” Suddenly, Indian people were
gaining access to information that had been restricted. They learned
that they had rights that, unless exercised, could potentially be perma-
nently taken away.

Imagine . . . a light at the end of the tunnel! Tribal rights and treaty
terms were going to be honored. Tribes could begin to climb out of the
depths of their poverty and determine a course for their future and
future generations. They were committed to exercising those rights—
and then came the backlash.

The Indian Wars weren't over. Suddenly the rules of engagement were
changing in significant ways.

Non-Indians were confused and affronted that Indians were chal-
lenging the status quo. Many tribal members too were uncertain about
the state of their authority, the power they held as members of an Indian
nation. How could they enhance the status of their people? Remember,
Indians weren’t allowed to learn about themselves. And yet, as Pratt
had lamented, the Indians always returned to the blanket (returned to
their people and ways). Not everyone knew what was on the horizon
but there was a flurry of activity, and the impetus for change required
educating about the true conditions and circumstances. Something new
was coming, but what would that something look like?

The Oneida had reached for any potential legal opportunity to
develop a meaningful budget that could support services and develop-
ment, but the restrictions were many. What land the tribe owned was
in federal trust and could not be used for collateral. The tribe had an
annual budget in three figures and relied mostly on lease payments for
homesites and agricultural leases for income. The federal government
was not meeting its obligations, and we were woefully behind in edu-
cation and preparation to assert the type of comprehensive governance
that was needed. Senator Daniel Inouye of Hawaii, co-chair of the Senate
Committee on Indian Affairs, often spoke of the more than four hundred
treaties with the Indian nations that had been broken by the United
States. He was committed to having America recognize the treaties and
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uphold the honor of the country. Lofty, but absent resources, there was
a long way to go.

Were we simply all residents of our reservation and able to function
in the best version of how a tribe might pursue its planning and make
its decisions for the common welfare, we would have seen a monumen-
tal task. Nation building! The Indian Reorganization Act of 1934 had
been analyzed and considered, and a new constitution had been adopted
by us in 1936.” Evolving from a unicameral body with a very limited
structure to a comprehensive and innovative government capable of
meeting the diverse, deep-seated, and evolving challenges faced by our
people forty years on was a huge challenge. In a vacuum it would have
been an enormous undertaking. But we were not in a vacuum.

SHARED BOUNDARIES AND MIXED POPULATION

With many of the residents of our reservation being non-Indians, fric-
tions arose as the tribe moved forward. Did these Indians find a treaty
in a tin can in someone’s back yard? How could the United States honor
their status? Didn’t we beat them in the Indian wars? What gives them
the right to land in our counties? They’re not going to govern me! The
Oneida were blessed with their own chapter of an organization called
Equal Rights for Everyone that made these and numerous other public
claims.

The policies that encouraged us to attend BIA schools, the relocation
initiatives and policies that encouraged us to move to the cities, the loss
of much of our land within the reservation boundaries due to vacillat-
ing federal policies that alternatingly honored and disregarded the terms
of treaty or law made everything unclear. We had good, dedicated, hon-
orable elected tribal leaders, but there were many questions about how
we would, how we could proceed. We also had detractors at every turn.

The tribe’s capacity to perform the array of responsibilities assigned
to it was dramatically hindered by a lack of resources and the depth
of research necessary to fully develop, codify and implement a truly
comprehensive array of services. The Business Committee was the body
authorized to govern when the General Tribal Council was not in ses-
sion.® It met regularly and used its knowledge and experience to render
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decisions and determine how best to meet obligations and commit-
ments. It did the best it could and was generally respected by the tribal
members, but, absent budgets and staff, how would the government
meet all the demands?

The role of government is to serve its constituency. It exists to provide
services and assistance, education, the advancement of opportunity, and
so on. When one thinks of a tribal government, it usually involves other
cultural traditional elements, values, and traditions, The undercurrent
of cultural values and traditions were of import to those working in
Oneida in the 1970s. The intent was to carry out the governmental
authority of the tribe while developing a framework and guidance for
the exercise of traditions blended with the evolution of the tribe’s role as
a government and partner with the federal government in the growth of
the Oneida tribe.

In the 1960s, the Oneida’s General Tribal Council (GTC) meetings
were still conducted primarily in the Oneida language. The GTC was
composed of the resident members of the reservation who were twenty-
one years of age and older. Those who had left the reservation through
the federal Relocation Program or otherwise could come home to par-
ticipate in the elections and other meetings. The federal initiatives to
get Indians off the reservations had managed to destabilize many tribes,
but the connections were not broken.

When President John E Kennedy declared America’s intention to put
a man on the moon, scientists began an incredibly dedicated initiative
to make that happen. In the mid-1960s they believed they could send a
man to the moon but were unsure about whether they could get him
back. Renowned Lakota author Vine Deloria quipped that they should
send an Indian to the moon on Relocation . . . and he'd find his own
way back.

The Oneida now had many non-Indians residing within the reser-
vation boundaries and different statuses of land ownership. As a matter
of federal law, once established, an Indian reservation continues to exist
until or unless the federal government by a purposeful act diminishes or

disestablishes it. The feds had clearly not done that with the Oneida, but
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many then living in the community wanted to make the tribe’s status go
away. Most Americans did not understand treaty law. They didn’t under-
stand that Indian nations had made treaties that made them allies and
that defined terms and obligations. Most thought that our history was
the cowboys and Indians of Hollywood.

The American Indian reality is not only different from Hollywood’s
dramatizations; it is also different from the reality of all other people
in America. All Americans except Indians came from somewhere else.
All others have a place in the world that is theirs, where their languages
are spoken, their cultures are practiced, their ancestors are buried.
American Indians have their reservations. If the reservations are taken,
we cease to exist. The unkwehuweh will be no more. We cannot allow
that. We must persevere.

The year 1975 brought the Indian Self-Determination and Education
Assistance Act.” The BIA was being downsized, and the savings would
now be made available to the tribal governments to carry out the ser-
vices that the feds had been obligated to address but seldom did success-
tully. Tribes would now be required to report to the feds on their success
in the provision of services but could adapt their approaches to achieve
the federal mandates with culturally sensitive approaches.

As tribes including the Oneida were now not only complying with
federal laws but also making laws that represented their culture and
jurisdiction, they were also recognizing that the development in Indian
country was indeed progress but that “Indian Self-Determination,”
which was the umbrella under which the growth was authorized, was a
misnomer. Tribes weren't self-determining if they were simply carrying
out federal mandates. To be truly self-determining, the tribes would
need to be self-sustaining. Federal programs meant federal restrictions
and obligations. For tribes to be self-determining, they would need to
generate jobs and create a vision of the future that they could somehow
control.

One of our most revered Oneida tribal chairs was a man named
Purcell Powless. I recall how he would become frustrated that Indian
country was being expected to shift direction with changes in the D.C.
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political winds, and he would lament how “the tail is wagging the dog.”
As we committed to rebuilding our nation, we needed to plan for more
than two years or four years and needed to ground our planning on the
needs and aspirations of our people. Federal budget to federal budget
and federal priority to priority was antithetical to a nation redefining
aspirations for seven generations.

An entity that doesn’t change dies. The values that we hold dear can
be sustained, but how we honor them, how we preserve them, how we
integrate them into our daily lives and respect them will evolve. How
would we address the housing needs, educational needs, employment
needs of our people? To what end? What should we expect the Nation
to look like as we defined our goals and plotted our steps to achieve
them? How would we balance the priority of environmental preserva-
tion with land use policies that could meet the Nation’s residential and
economic needs?

People who plan for counties, villages, towns, or cities have an estab-
lished infrastructure, employment base, services array, and most other
attributes of government. As they plan, they largely work around the
edges. They add to or modify what exists. Indian country was chal-
lenged to basically grow from ground zero.

Some non-Indians owned stores on the reservation. One at Chicago
Corners, Mass’s, was a very small but classically stocked general store with
everything from milk to hardware. It primarily served people at “the
other end.” Schroeder’s and Morgan’s were groceries, and Morgan sold
some homemade bakery. These two stores were more central to the res-
ervation. Beyond that, the rez had gas stations and churches.

A federal agency, the Department of Housing and Urban Develop-
ment (HUD), made grant funds available to tribes to conduct planning
activities. That was a reasoned first step. A plan was a good thing, but
without any resources, it was not going to get you very far. The Oneida
employed three of its elected officers as HUD 7or planners.

Without a viable economic sector, there were no jobs. Beyond agri-
culture, predominantly dairy, the best opportunities were at the paper
mills. The mills offered the best salaries and benefits for blue-collar
workers. They focused their hiring on the friends and family of their
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employees, however, and very few Oneidas had that entrée. The reser-
vation was just the community on the border of Green Bay where the
poor Indians lived.

The Oneida reservation was arguably gerrymandered in every way
conceivable—multiple counties, townships, even school districts. The
ten-by-twelve-mile reservation was in six school districts, and not one
actually sited a facility within the reservation boundaries. Our children
were distinct minorities in each district, and there was no central gath-
ering place within the rez for our young people to come together. We
needed to work on that.

All communities have occasional needs for police. Local law enforce-
ment was provided by the counties, and each half of the reservation was
served by one of the two counties that divided it. Obviously on the bor-
der, response times were slow, and, to be candid, many officers seemed
uncomfortable to be on the reservation. Two Oneidas were in law en-
forcement, one on staff in each of the counties. We convinced them to
take on the challenge of establishing our own police force. They became
our first two sworn officers. Our force began with well-trained, experi-
enced officers who were based locally and could respond timely to issues
as they arose—a great start.

We were providing services that expanded our capacity while not
increasing the local fiscal obligation. We were adding to the local law
enforcement, and by negotiating agreements with the county sheriffs,
we had our officers cross-deputized so that it was clear that they could
engage in mutual aid as requested and enforce the tribal, state, and local
laws and ordinances. Win, win.

Beginning steps in education focused on preschool, and particularly
early childhood education. The Great Lakes Intertribal Council, on be-
half of all Wisconsin tribes, received a federal grant to fund Head Start
sites on each of the reservations. This was an early success.

In the mid-1970s we continued educational initiatives. We developed
an Oneida Language Project with funding from the U.S. Department
of Education. We grew it to seventeen teachers instructing 350 chil-
dren in four school districts in three years. We hired Oneidas to serve
as home school coordinators, liaisons for children and parents with the
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public schools. They performed counseling, advising, tutoring, and advo-
cacy functions.

Our language program contributed to an early model of how we
could proceed. Not yet having our tribal school, we negotiated time
slots in the public school day for our children to be taught by our pro-
gram personnel on site at the schools. This intergovernmental agree-
ment showed how we could cooperate, and we also demonstrated that
this type of agreement need not be a zero-sum game. We were drawing
upon new funds to make this happen. We were bringing revenue and
opportunity to the area at no local expense.

Developing health support was another vitally important initiative.
Our people were not healthy. Heart disease, diabetes, high blood pres-
sure, and other maladies were commonplace. Without a viable employ-
ment base, few could afford insurance, and health care was something
that one pursued as a last resort. People would go to the ER when a
problem was unbearable. We needed to work on that, too.

As we did our planning, we began to look at critical success factors.
One of our health-related priorities was to reduce the number of ampu-
tations. This was something personal to me. My grandmother had both
legs amputated and was legally blind as a result of diabetes. Sadly, her
experience was not atypical. We engaged with the Indian Health Ser-
vice and negotiated the foundational agreement that began our clinic—
another significant step toward the Oneidas’ ability to meet the needs
of its constituents.

Because the title to Indian land is held by the feds, it is not taxable
by state or local authorities. Services on reservations ensured by treaty
or federal law are the obligation of the federal government to finance.
If the feds didn’t and the tribe couldn’t, any assistance that was rendered
came from the counties.

Other opportunities arose that the tribe pursued. Social service pro-
grams were critically needed. As the tribe was able to secure federal fund-
ing, it addressed the needs of its people and diminished the need for
county staff and services. Diminished local expenditures and expanded
services—win, win.
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ENTER THE VILLAGE OF HoBART

There were only a couple of paved county roads that traveled through
the rez; most roads were gravel. The ditches and surrounding areas
were generally grey in the summer as the dust clouds would rise behind
the cars and settle around the roadways. Long stretches would become
“washboard” as rez traffic and farm equipment created ruts and potholes.
Another project.

We candidly felt that roads would be a logical mutually beneficial
opportunity for the area. The Reservation Roads program works with
tribes to construct and maintain the roads and bridges within Indian
country. In order to have the roads placed on the inventory for fund-
ing, the tribes would need to demonstrate that the roads were theirs. By
securing agreements from the various municipalities within the reser-
vation, it would have been possible for us to receive federal funds, and
those costs could have been removed from the local tax base. All resi-
dents and others traveling through the reservation would have benefit-
ted at no local cost. Hobart, a community entirely within the boundary
of the reservation, objected and instead pursued a course to become a
village. It did an end run on the state policies and got an authorization
slipped into a budget bill. As a village it would have greater authority
than a town and more leverage to tax and challenge the tribe’s authority
regarding municipal services. Reducing its mill rate was less important
than competing with the Oneida Nation for power. The Village was
going to show the Oneidas that it could do what the tribe did . . . and
it was willing to make the local taxpayers pay for it. Lose, lose.

Hobart’s town chairman was a man named Len Teresinski, who hired
an administrator named Joe Helfenberger. The Town Board under Tere-
sinski was decidedly adversarial. Our experience was clear that anything
supported by or advocated by the tribe would draw fire. Joe was a more
even-keeled type who was obligated to follow orders, but he also under-
stood the legitimacy of many of the tribe’s positions. I recall how the
tribe had contributed funds to the town to improve some roads that the
town would not turn over to the tribe. Joe came sheepishly forward
with a request that we allow him to use the funds to improve the center
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of the road and not the part that touched tribal land. I told him that if
that was permitted by his codes that he could do so. It was not, and the
town had to fix “our” part of the road as well.

Hobart elected a new Village Chair. Rich Heidel courted the tribe
and expressed his desire to work cooperatively. The balance of the old
guard continued on the board, and Heidel was soon persuaded to work
through confrontation rather than cooperation. He became the face of
the initiative to bring in a woman named Elaine Willman.

Refuse pickup was another service provided by the tribe that caused
consternation among members of the Village Board. If Oneida had that
service, Hobart had to provide it as well. So Hobart contracted another
provider to pick up for the non-Oneida residents. The trucks cover the
same routes on different days and the taxpayers get to cover that as
well . . . lose, lose again.

Hobart was quite taken with the anti-Indian agitator Elaine Willman.
Ms. Willman claimed she had Indian blood, but all of her initiatives
attempted to disrupt the federal-Indian relationship. She headed an
organization called Citizens Equal Rights Alliance, and Hobart brought
her out from the West Coast to educate the residents about how to fight
Indians. In fact, Hobart hired her to become the town’s “Indian Liai-
son.” She was in her glory. No more scrambling for donations; now she
had a governmental budget and could hire attorneys to address Indian
rights issues across the country. Although she focused on suing the
Oneida, her broader agenda pulled the Village into court on a country-
wide scale.

Heidel, beyond his personal legal faux pas, and Willman pursued
things like removing the tribe’s no-trespassing signs, placed for safety
reasons on an undeveloped future site of a walking trail. Willman sent
her staft out to pick up the Nation’s signs. When we challenged Ms.
Willman on the legal authority of her actions, she said that Helfen-
berger had left instructions to take down the signs when spring came.
The Village returned the signs to us. It would have had responsibility
for any accident that might have occurred when it pulled down our
signs. Another taxpayer liability . . . could have been a bigger lose, lose.
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ONEIDA NATION CONTINUES PLANS
TO MOoVE FORWARD

Oneida, for years, had reacquired lands within the rez. The purposes for
the acquisitions varied, and the intent was in some cases to simply rees-
tablish our base. Some purchases were to restore wetlands and for other
environmental purposes; some were for residential or economic devel-
opment. One of our first initiatives was to develop a nursing home.
When we began our planning, many of our elders spoke Oneida as a
first language, and we wanted to provide an environment where they
could interact and converse comfortably. The BIA’s school initiatives
were finally taking their toll, and there were fewer Oneida speakers each
year. Oneida’s nursing home, named after a wonderful firebrand named
Anna John, functioned as a mainstream state-licensed facility. The facil-
ity had space and included non-Oneida residents. Hobart, of course,
needed to develop a nursing home as well.

I recall how there was to be a high-capacity gas line to run from
southern Wisconsin to a terminus north of the rez. The first choice, of
course, was to run the length of the reservation, where the land was the
least developed. It was the least developed because the tribe’s priority
was to preserve the land. As the tribe now had gaming, it was allocat-
ing millions of dollars to land acquisition and was committed to pre-
serving the natural environment. We negotiated with those advocating
the siting of the pipeline and offered that if they would meet the tribe’s
annual allocation for the preservation of lands we would grant an ease-
ment. They found that excessive and went around the reservation. Our
residents, Indian and non-Indian, were pleased, those around us much
less so.

The desire to prepare the next generation of leaders contributed to the
development of the onayotea ka tsi? thuwatilihunya niht, the Oneida
Tribal School. Literally, The Oneidas, where they teach them. I recall
buying our first school bus, and it arrived with the school’s name on its
side. Locals complained that there was probably something inappropri-
ate written there, and we had to submit a letter to the State on Oneida
letterhead that verified the legitimacy and correctness of the writing.
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We began with an approach that would serve K-8, and our plan was
to expand a year at a time over the next four years to logically stay with
a group of students as we built out our plan and refined our curriculum.
We were unable to do so as each year’s growth would have required a
completely independent review, and any shift in federal priorities could
have truncated the process. We opted to pursue the high school all at
one time. We were successful, but the preparation work was extremely
demanding.

Our intention was to develop a unique and traditionally grounded
institution with the capacity to instruct all topics in the Oneida lan-
guage. This was beyond our ability to achieve. Oneida was taught as
another subject at the school and could not become the medium for
instruction. We didn’t have the personnel or written curricular resources
to make that happen. We committed, however, to a curriculum that
would teach our children about themselves, about our world, and about
our history. We committed to teaching our children about math, sci-
ence, social studies, and a comprehensive array of content so that they
were prepared to understand the world as proud Oneida people prepared
to stand with all others academically and politically.

The purpose of that foundation and the intention of the tribal gov-
ernment was to grow, develop, create, problem-solve, innovate, preserve,
and strengthen the Nation. The goals included enhancing language
and cultural practice in a modern world. Committees of members with
cultural knowledge, academic knowledge, vision, curiosity, and dedica-
tion came together to challenge and advance their ideas and propose
innovations.

Evolving from an impoverished community to a nation with the
capacity to define its future was a little ethereal. The ether was tempered
by Willman’s initiatives. Local people were pleased with the services
provided by our police force. So Hobart had to create its own . . . and
then attempt to get the counties not to dispatch to our officers because
the people of Hobart wanted only their officer to be summoned. We
held community meetings in the interest of educating local residents
about how the tribe’s initiatives were beneficial to the area. Willman
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used those meetings as a guide to create a road map for what had to be
challenged by the Village. One step forward, two steps back.

The conservancy on the north edge of the rez was not in trust and
the Village exercised eminent domain to enable it to build a remarkably
serpentine road that places much under asphalt. The Village decided it
needed to paint a water tower with the name “Hobart” displayed promi-
nently displayed right after Oneida purchased the adjoining golf course.
It of course had to store its equipment on the cart paths for the weeks it
took to complete the project. It also said the former owner didn’t own
and therefore couldn’t convey the restrooms on the course and therefore
our patrons couldn’t use them. You get the picture . . . on and on.

Undeterred, the tribe pursued numerous avenues. Social service pro-
grams were critically needed. Those were services that, absent the tribe’s
resources, the counties would need to provide. The tribe developed its
own services, provided by its own employees, and collaborated with the
counties to optimize the services to those within the reservation and
surrounding counties. Intergovernmental agreements and formal and
informal collaborative initiatives laid a foundation for those of good
will. Willman and company continued to file law suits at every turn, but
those initiatives got old.

CONCLUSION

Willman moved on, and the last I heard she was trying to foment dis-
ruption among tribes and surrounding communities in Montana. In a
piece with Samantha Bee, Willman acknowledged that people call her
“KKK,” “bigot,” and other names.!® But she assured Bee that she would
not be going away; she had to stand up to the Indians” use of sharia
law. Although I know of no Muslim American Indian nations, I know
that Willman will undoubtedly say that she has heard of one some-
where. It must be so . . . she’s a Village official.

Hobart’s jack booting caused Brown County to retreat from the inter-
governmental agreements negotiated with the tribe, but they have since
been reinstated. Hobart continues to lose most of its suits against the
tribe, and its last initiative was expected to go to the U.S. Supreme
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Court. The Village has been dedicated for years to diminishing the
authority of the tribe. The opportunity was there to petition the High
Court for certiorari, but Hobart chose not to. For most of the Village’s
suits, the United States and the State of Wisconsin joined with the tribe
in opposition to Hobart’s positions. To my way of thinking, putting
Hobart v. Oneida or Hobart v. Wisconsin or Hobart against the World
has been their claim to fame. I believe that the idea of having Hobart v.
Oneida go in favor of the tribe and having Hobart forever stand for the
sovereignty of all Indian nations gave them pause.

The Oneida Nation perseveres. Our seventeen thousand tribal mem-
bers have a home, a place that is theirs.
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CHAPTER 4

Condemnation

Resisting Development on Nation-Owned Land

REBECCA M. WEBSTER

Key TErMs IN THis CHAPTER

¢ Condemnation/eminent domain
e Alienation
e Tribal sovereign immunity
e Allotment

* Fee patents

The Oneida Nation has a long history of reacquiring land on its reser-
vation. Beginning in 1977 and continuing to 2010, the tribe’s governing
body passed a total of eleven government resolutions expressing a com-
mitment to repurchase all available land on the Oneida reservation.!
Since then there have been various efforts and strategies to reacquire land.
One of the goals associated with these plans is to control development
on the reservation and to protect environmentally sensitive areas.

The Nation’s reacquisition of land resulted in a lawsuit regarding the
Village of Hobart’s authority to condemn two parcels of land owned by
the Nation on the Oneida reservation. One parcel was in a proposed
village industrial park. The other parcel was in an environmentally sen-
sitive area of the reservation threatened with development. When the
Nation purchased the first parcel and objected to village efforts to con-
demn land for a road, the Village sued tribal officials in state court.
Ultimately, the Nation sued the Village in federal court to challenge the

79
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Village’s claimed authority to condemn tribal fee land. At the heart of
the issue here was whether federal law allowed condemnation of tribally
owned fee land on the reservation.

In 2008, the United States District Court for the Eastern District of
Wisconsin ruled in favor of the village and determined that the Village
may condemn and levy special assessments against previously allotted
fee land owned by the Nation, unless and until the land is placed into
trust. The court declared that “Land is either exempt from state law, or
it is not.” In 2008 the Brown County Circuit Court dismissed the Vil-
lage’s state court case due to resolution of the issues in the federal court
decision.

BACKGROUND
Allotment Acts and the Indian Reorganization Act
In 1887 Congtess passed the General Allotment Act (GAA), which was

the result of a compromise between legislators who were motivated by
the plight of Indians on reservations and others who wanted to get rid
of reservations and get their hands on the land.? Pursuant to the Allot-
ment Act, the president of the United States was authorized to select
Indian reservations to be allotted. Those reservations were then sur-
veyed; individual tribal members received title to parcels of land in the
form of trust patents, and the land was not subject to taxation or alien-
ation. The land was to remain in trust for a period of twenty-five years.
Beginning in 1892, tribal members on the Oneida reservation began to
receive their trust patents.

After the twenty-five-year trust period, the tribal members were to
receive fee patents for their land. The land would then become taxable
and alienable, meaning the tribal members could sell or mortgage their
land. Non-Indians were eager to get their hands on the allotted land
and were not willing to wait the full twenty-five years. In response,
in 1906 Congress passed the Burke Act to allow for competency hear-
ings whereby tribal members who were deemed to be competent would
immediately receive a fee patent for their property.® During this same
session, Congress passed a specific provision applicable to the Oneida
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reservation. That provision provided primarily for the issuance of fee
patents to certain named individuals but also authorized the secretary
of the interior in his discretion to issue fee patents to any Indian on the
Oneida reservation and provided that “the issuance of such patent shall
operate as a removal of all restrictions as to the sale, taxation and alien-
ation of the lands so patented.” Most of this newly fee patented land
quickly fell out of tribal member ownership. Within a single genera-
tion, tribal members lost title to 9o percent of the land through land
sales, mortgage foreclosures, and tax foreclosures.® During this time, the
Wisconsin legislature also created two towns on the reservation: the
Town of Hobart and the Town of Oneida. The Town of Hobart would
later become the Village of Hobart.

Prior to allotment, and despite colonization, removal, and assimila-
tion, the Oneida people maintained our agricultural lifestyle, and neigh-
bors would gather to help one another during the planting season all
the way through harvest. In the 1930s and 1940s, the Oneida people
shared stories as part of Franklin Roosevelts New Deal program the
Works Progress Administration. This collection is full of stories about
the impacts of allotment and the trauma that ensues when a communal,
agricultural people have lost almost all of their land within a single gen-
eration and the churches and federal government advance policies of
private land ownership and individualism.” These concepts were foreign
to our people and ran counter to our original teachings. This was more
than a rapid loss of land; it was a rapid loss of a way of life. The Oneida
people today still feel the remnants of that policy. Reacquiring the land
will not, by itself, heal our community. However, it is one significant
step in that direction.

In 1934 Congress changed its policy toward tribes and passed the
Indian Reorganization Act (IRA).® The goals of this Act were to stop the
alienation of tribal lands, to restore the management of tribal affairs
to tribal governments, and to put in place a mechanism for tribes to
rebuild their land bases, which had been devastated by the previous
allotment policies. Pursuant to this Act, the Nation adopted a new con-
stitution and began working with the federal government to reacquire
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ownership of land lost through the allotment process and to have that
land placed back into trust status.” This process is known as the fee-to-
trust process. As noted, the Oneida people lost ownership of 9o percent
of the land on the reservation in one generation; it has taken 9o years to
reacquire just over 40 percent of that land, and only half of that land has
been transferred back into trust status.

Development of Reservation Land

In 1973 the Oneida Nation developed a Comprehensive Plan for the
Oneida reservation.!® The plan focused on potential uses of land owned
by the Nation currently at the time, 2,516 acres, less than 4 percent of
the land on the reservation.!! This number does not include land owned
by individual tribal members in fee or in trust status as there was not
an established system to track such information. The plan focused on
housing, health, education, and economic development efforts.

The following year, the Village!? developed a comprehensive plan
that included a future r70-acre industrial park in the southeast part of
the reservation in an agricultural area.’ Ten years later, the Village des-
ignated 490 acres for the industrial park. It wasn’t until 1995 that the
Village began to undertake efforts to implement the plan and it even-
tually expended approximately $5 million to provide sewer, water, gas,
roads, and other improvements to the area. In 2001, the Village obtained
a government bond to extend an existing road, O’Hare Boulevard, to
serve as the main road running through the proposed industrial park. On
June 26, 2001, the Village Board adopted an order laying out the road
extension, authorizing acquisition of a road right-of-way, and levying
special assessments. The Village’s plans did not align with the Nation’s
plans for this area or for the reservation as a whole.!*

The only way to ensure that the Nation could control development
in the proposed industrial park was to acquire the property. In 2000 the
Nation acquired ninety-eight acres in the proposed industrial park.!® In
2001, on the same day the Village Board took action to extend O’Hare
Boulevard through the proposed industrial park, the Nation acquired
another 274 acres. That acquisition resulted in Nation owning over 75
percent of the proposed 490 acre site. Soon after acquisition, the Nation
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informed the Village it objected to the extension of O’Hare Boulevard
over tribal property including installation of water and sewer lines, curb
and gutter, and electrical lines along the road extension. This property
became known as the O’Hare Boulevard property. When the Village
informed the Nation it was going to continue with the project, the
Nation informed the Village that state condemnation laws could not
be utilized against land owned by a tribal government. The Village’s re-
sponse was to file a lawsuit in state court.

While the Village’s lawsuit was pending, the Nation saw an opportu-
nity to protect an environmentally sensitive area in the northern part
of the reservation from development. In 2006 the Nation purchased a
seventeen-acre parcel and obtained a right of first refusal and conservation
easement over land adjoining that parcel.'® This property was located
near a road called Forest Road and was later referred to as the Forest
Road property. The Village later informed the Nation of its plans to

condemn this property for water and sewer lines.

THE FEDERAL CONDEMNATION CASE

The Village filed suit in the circuit court for Brown County against tribal
elected officials and tribal employees and sought a declaration that tribal
fee land was subject to the Village’s condemnation authority. The Vil-
lage claimed that these tribal officials had acted outside the scope of
their authority by denying that tribal fee land was subject to state con-
demnation procedures. The Nation argued that the tribal officials were
immune from suit and that the state court lacked jurisdiction over the
controversy.

After the state court declined to dismiss the Village’s lawsuit against
tribal officials, the Nation sued the Village in federal court in 2006 seek-
ing declaratory and injunctive relief prohibiting the Village from con-
demning the O’Hare Boulevard and Forest Road properties. The state
court proceedings were stayed, the Village filed counterclaims against
the Nation in the federal lawsuit, and the Nation and the Village even-
tually filed cross-motions for summary judgment. The Nation asked the
court to declare that fee land within the reservation was exempt from
condemnation and the imposition of special assessments and sought
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return of the assessments previously paid. The Village sought a decla-
ration that tribal fee land was subject to the Village’s condemnation
authority and special assessments, as well as a monetary judgment in the
amount of the unpaid assessments. The land at issue had previously
been allotted under the General Allotment Act, had fallen out of tribal
member ownership, had been reacquired by the Nation, and had not
yet gone through the process to be placed into trust status.

The Nation relied on two main arguments in the federal court pro-
ceedings. First, the Nation contended that the Indian Reorganization
Act prohibits the Village from condemning the Nation’s fee property
without the Nation’s consent.!” Second, the Nation contended that the
Indian Nonintercourse Act prohibits the Village from condemning the
Nation’s fee property without congressional consent.'® However, before
getting into those laws, it is important to revisit the historic allotment
acts and the legal implications for tribal land today.

Alienability and

In Rem Jurisdiction over Land

Decisions of the Supreme Court of the United States (SCOTUS) set
the framework for how land previously lost through allotment and re-
acquired by tribes and tribal members is to be treated. In County of
Yakima v. Confederated Tribes and Bands of the Yakima Nation, SCO-
TUS considered whether ad valorem property taxes (real estate taxes
based on the value of the land) and excise taxes (taxes imposed on the
transfer of title to land, similar to a sales tax) could be assessed against
tribally owned on-reservation fee land that had previously been allot-
ted.' The Yakima Nation asserted the taxes were invalid and refused to
pay them. The Court relied on its prior decision in Goudy v. Meath, in
which it found that land which is alienable is also taxable.® Applying
this principle, the Court found that the General Allotment Act expressly
allowed for the alienation and taxation of allotted land and that the
Yakima Nation’s purchase of the land did not change this result. The
Court reached a different conclusion regarding the excise tax. While the
ad valorem tax was a permissible burden on the land, the excise tax was
aburden on the people involved in the sales transaction and was invalid.
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SCOTUS reasoned that while states have the power to tax land, “the
excise tax remains a tax upon the Indian’s activity of selling the land,
and thus is void, whatever means may be devised for its collection.”! A
few years later, in Cass County v. Leech Lake Band of Chippewa Indians,
SCOTUS again considered the taxability of land previously allotted
under a different allotment act (the Nelson Act), subsequently acquired
by nonmembers and then reacquired by the Leech Lake Band. The
Court relied on the same reasoning and found the repurchased land was
subject to taxation.?> SCOTUS further explained that the fee-to-trust
provisions of the IRA serve as a mechanism to restore the tax-exempt
status of reservation land.

In Gobin v. Snohomish County, the United States Court of Appeals for
the Ninth Circuit considered whether a local government could regu-
late the use of previously allotted land acquired in fee status by a tribal
member on her reservation.?> Gobin wanted to subdivide her land for a
residential development. She obtained tribal permits for her project
under the tribe’s zoning ordinance. The county asserted that she was
also required to comply with its zoning laws and raised concerns about
the protection of endangered species, the regulation of county roads,
and uniformity in the application of zoning codes. The county also
argued that the Supreme Court had already determined in Yakima and
Cass County that Congress had granted local governments in rem juris-
diction over lands that were alienable. The Court of Appeals rejected
the county’s arguments and determined the county’s zoning laws imper-
missibly burdened Gobin’s use of the land and activities and transac-
tions involving the land.

Congtess's decision to make Indian fee lands freely alienable is not an
express authorization or otherwise an “unmistakably clear” indication
that the County may enforce its in rem land use regulations over those
lands. Unlike the inextricably linked concepts of (forced) alienation and
taxation found in County of Yakima, alienation and plenary in rem land
use regulation are entirely unrelated. Thus, we hold that the right of
Indians to alienate their lands freely does not provide the County with a

concomitant right to exert in rem land use regulation over those lands. 2
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This holding is consistent with that in Alaska v. Native Village of Venetie,
in which SCOTUS noted that “generally speaking, primary jurisdiction
over land that is Indian country rests with the Federal Government and
the Indian tribe inhabiting it, and not with the States.”

In short, these SCOTUS decisions determined that local govern-
ments could assess property taxes on reservation tribal fee land based on
the value of the land but not on transactions involving land such as
excise taxes. The reasoning is that Congress never granted states or local
governments this latter authority. For example, if a tribal citizen owns
land on the reservation, that person is responsible for paying annual
property taxes based on the value of the land. However, if a tribal citizen
owns his or her own land on the reservation and sells that land to
another tribal citizen, the local government cannot impose a tax on the
sale. Similarly, the Court of Appeals in Gobin took these cases to find
that Congtress had never granted states or local governments the ability
to zone tribal citizen fee land on the reservation. The Nation argued
that if the Village lacked the authority to do anything except impose real
estate taxes, it surely lacked the authority to condemn Nation-owned
land on the reservation.

The Impact of the Indian Reorganization Act

One argument the Nation advanced in its federal lawsuit against the
Village was that the Indian Reorganization Act protected the land from
being taken without the Nation’s consent. The intent of the Indian
Reorganization Act was, in part, to stop the loss of tribal land. Section
16 of the IRA grants Indian tribes the right to organize for their com-
mon welfare and to adopt constitutions and bylaws by majority vote of
the adult tribal members. Pursuant to the IRA, each tribe organized
under an IRA constitution is expressly vested with certain enumerated
rights and powers. One such power relates to the protection of tribal lands
and assets. The IRA provides that an IRA constitution “shall also vest
in such tribe or its tribal council the following rights and powers: . . .
to prevent the sale, disposition, lease, or encumbrance of tribal lands,
interests in lands, or other tribal assets without consent of the tribe.”?
In accordance with this language, the Oneida Nation adopted an IRA
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constitution that includes a provision authorizing the Nation’s govern-
ment to “veto any sale, disposition, lease or encumbrance of tribal lands,
interests in lands, or other tribal assets of the tribe.”?”

Congress expressly recognized that the language of Section 476(e) pre-
vented the nonconsensual condemnation of tribal land when it passed
a statute in 1948 to establish a general procedure for the secretary of
the interior to grant rights-of-way across Indian land.?® Section 2 of
the 1948 Act provides that “no grant of a right-of-way over and across
any lands belonging to a tribe organized under the Act of June 18, 1934
[i.e., the IRA] . . . shall be made without the consent of the proper tribal
officials.”?

Only one court had previously addressed the scope of the Section
476(e) veto authority. In In re 1981, 1982, 1984 and 1985 Delinquent Prop-
erty Taxes Owed to the City of Nome, Alaska, the Alaska Supreme Court
recognized that no prior case had directly considered the question
whether the IRA veto provision applies to state action.*® The City in
that case argued that the provisions of the IRA intended to protect
tribes from decisions by the Department of the Interior disposing of
tribal lands and assets without the tribe’s consent. The court disagreed
and held that the IRA veto authority protects fee simple lands held by
an IRA tribe against a state’s attempt to foreclose upon the lands. The
court explained, “It intended to stop erosion of the tribal land base in
whatever form that erosion took.”!

In deciding whether the Village possessed authority to condemn the
Nation’s fee land, the federal district court considered the federal pro-
tections on land reacquired by the Nation. Despite the plain language
of the IRA and existing case law, the district court determined that
acquisition of land by the Nation did not trigger federal protections.
In doing so, the court explained the purpose of Section 16 was twofold.
First, it prevented the federal government from disposing of tribal assets
without consultation, not local governments. Second, it prevented gov-
ernment bureaucrats from abusing tribal resources. The court explained,
“it was not to provide tribes with an alternative means of resurrecting
the exemption from state laws their reacquired lands had previously
enjoyed.”®? The court further explained that the IRA did not overturn
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the allotment acts or reinstate restrictions on taxation and alienation that
the allotment acts removed.

The Indian Nonintercourse Act

Another argument the Nation advanced was that the Indian Noninter-
course Act (INA) protected the land from alienation without congressio-
nal consent. In 1790 Congress passed the INA to control the disposition
of Indian lands. The INA states, in part: “That no sale of lands made by
any Indians, or any nation or tribe of Indians within the United States,
shall be valid to any person or persons, or to any state, whether having
the right of preemption to such lands or not, unless the same be made
and duly executed at some public treaty, held under the authority of the
United States.”?® The INA “was enacted after more than 150 years of
conflict between the colonies and the crown, and later the states and the
federal government, over control of Indian affairs.”>4

Shortly after its passage, President George Washington explained the
purpose of the INA to the Seneca Indians: “Here, then, is the security
for the remainder of your lands. No State, nor person, can purchase
your lands, unless at some public treaty, held under the authority of the
United States. The General Government will never consent to your
being defrauded, but it will protect you in all your just rights.”

Congress amended the INA a number of times over the years. In its
current form, the INA is more expansive than the provision enacted
in 1790, except that it no longer protects lands owned by individual
Indians. It states in part: “No purchase, grant, lease, or other convey-
ance of lands, or of any title or claim thereto, from any Indian nation or
tribe of Indians, shall be of any validity in law or equity, unless the same
be made by treaty or convention entered into pursuant to the Constitu-
tion.”* The INA applies broadly to any “purchase, grant, lease or other
conveyance of lands, or any title or claim thereto, from any Indian nation
or tribe of Indians.” By its plain terms, the INA does not distinguish
between lands held in fee by a tribe and lands held in trust for the tribe
by the United States, and it does not distinguish among lands on the
basis of how or when a tribe acquired the lands.
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The Indian Nonintercourse Act was tested in a line of land claims cases
starting with County of Oneida v. Oneida Indian Nation of N.Y. (Oneida
11).%® In that case, SCOTUS considered the validity of treaties entered
into by the Oneida and the State of New York after passage of the INA.
Congress did not approve these treaties. SCOTUS held that the treaties
were invalid as they violated federal law and remanded the issue back to
the lower courts to determine what damages the counties in New York
owed to the Oneidas.?* The key finding here is that the transfer of land
was invalid.

On the basis of the holding in Oneida II, the Oneida Indian Nation
(OIN) in New York argued that land it had reacquired in the land claim
area was exempt from taxation. In City of Sherrill v. Oneida Indian
Nation of New York, OIN asserted it had reunified aboriginal title and
fee title and argued that the City’s property taxes were invalid because
Congress had never consented to taxation of the land.®* SCOTUS did
not agree and held that a tribe cannot unilaterally reinstate federal pro-
tection of its reservation lands simply by making open-market purchases
from current titleholders. The Court went on to state that if OIN wanted
to restore the tax exempt status of the land, the Indian Reorganization Act
provided a mechanism for it to do so. Within the decision, SCOTUS
ignored the Oneida people’s historic and continuous attempts to invali-
date the illegal treaties and to seek remedies through the federal govern-
ment. Instead, it faulted the OIN for waiting too long to raise the issue.
In so ignoring past efforts, SCOTUS offered its infamous proclamation
that the law prevented the OIN from “rekindling embers of sovereignty
that long ago grew cold.”*!

After SCOTUS determined the land was taxable, the next question
that arose was whether a local government could foreclose on tribal prop-
erty for failure to pay taxes assessed against the property. Courts have
since held that the seizure of tribally owned fee lands through foreclo-
sure of property tax liens is prohibited by the INA.%? In Oneida Indian
Nation v. Madison County, the United States District Court for the Dis-
trict of New York explained: “The seizing of land owned by a sovereign
nation strikes directly at the very heart of that nation’s sovereignty. In
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the face of Federal and State laws and the solemn treaty obligations of the
United States, permitting the seizure of lands from a sovereign nation
should require, at the very least, a specific Act of Congress.” The most
recent decision in this line of cases came down in October 2020, when
the United States Court of Appeals for the Second Circuit decided
Cayuga Indian Nation v. Seneca County.** In that case, the Second Cir-
cuit declined to allow the county to foreclose on tribal property for
failure to pay taxes. Seneca County is currently seeking review of this

decision by SCOTUS.

District Courts Consideration of the
Indian Nonintercourse Act and Sherill

Back to the case at hand. In the Oneida Nation’s federal lawsuit against
the Village, the Nation argued that the INA prohibits condemnation of
on-reservation tribal land regardless of how the land was acquired, but
the district court did not agree. Instead, the district court determined
that the General Allotment Act required congressional consent to alien-
ate the land and distinguished the OIN cases because OIN’s land had
not been allotted under the GAA. The district court also disagreed with
the holding of those cases that foreclosure is not an available remedy for
a local government to collect property taxes assessed against tribal fee
land. The district court instead commented that, “unless a state or local
government is able to foreclose on Indian property for nonpayment of
taxes, the authority to tax such property is meaningless.”* The district
court stated its rationale as follows:

I conclude, contrary to the district court in the Oneida Indian Nation
cases on remand from Sherrill, that implicit in the Court’s holding that
Indian fee lands are subject to ad valorem property taxes is the further
holding that such lands can be forcibly sold for nonpayment of such
taxes. And, of course, if Indian lands are not exempt from forced alien-
ation for nonpayment of state or local property taxes, it also follows that
they are not exempt from the Village’s power to condemn such land for
a public highway and, further, to assess such property for the cost of
improvements that specially benefit the property.4°
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CL0SING OBSERVATIONS

The Village has yet to extend O’Hare Boulevard across the Nation’s prop-
erty, and the Nation still owns 372 acres of the 490-acre proposed indus-
trial park, effectively stopping development of the majority of the area.
For the Forest Road property, the Village obtained an easement from
the Nation and ran water and sewer lines through Nation’s property to
access a 6oo-acre residential and commercial development in the north-
ern part of the reservation called Centennial Centre.?’

While we were briefing this litigation, I prepared an affidavit that
covered a variety of topics, including my personal family history, the
tribal easement process, acquisition of O'Hare Boulevard and Forest
Road properties, an analysis of the fee and trust patents issued pursuant
to allotment, pending fee-to-trust applications for the O’Hare and For-
est Road properties, real estate taxes, the terminated service agreement
between the Nation and the Village, and the first time Elaine Willman
came to the reservation.”® The first segment of my afhidavit is particu-
larly relevant to this story. It demonstrates the enduring connection
between the Oneida people and our land base. I pulled a single line in
my family tree to illustrate that connection as well as our service to the
military. The last paragraph in this section also ties my husband’s family
directly to the O’Hare Boulevard property. The following is an excerpt
from my affidavit:

2. I am an enrolled member of the Tribe. I reside on the Oneida Indian
Reservation (the “Reservation”) and within the boundaries of the Village
of Hobart. ... Except for an approximately five-year period of time
during which I attended the University of Wisconsin—-Madison, I have
lived on the Reservation or in the immediate vicinity of the Reservation
for my entire life.

3. I am personally familiar with my family history, both through read-
ing historical materials and discussions with family members and relatives.
My maternal great-great-great-great-grandfather was Cornelius Doxtator.
He was born in 1817 on the Oneida Reservation in New York, and was

named after a relative of the same name who headed the Pagan Party and
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who died in the Battle of Chippewa fighting on the American side dur-
ing the War of 1812. Both men were descendants of Honyerry and Han-
yost Dockstader (Doxtator), who were distinguished officers in General
Washington’s Patriot Army in the American Revolution. Like his name-
sake and forefathers, Cornelius Doxtator served in the military. During
the Civil War, he was a private in the F Company, Fourteenth Wisconsin
Voluntary Infantry.

Cornelius Doxtator and his family moved to the Wisconsin Territory
in the 1820s, and he lived the majority of his life on the Reservation. As
an educated man who was able to read, write and speak English, he also
served as an Oneida delegate and official representative to Albany, NY,
Madison, WI, and Washington, D.C. On at least one occasion, he
appeared before the Indian Department in Washington, D.C., to oppose
imposition of an elected form of government as a replacement for the
hereditary chieftainship system. He died in 1911 on the Reservation, and
is buried at the Episcopal cemetery at the Church of the Holy Apostles
on the Reservation.

4. Two of Cornelius Doxtator’s sons, Paul Doxtator and my maternal
great-great-great grandfather, Henry “Duke” Doxtator, were vocal critics
of the patenting of allotted Reservation lands. They feared that the loss
of the tribal land base would create beggars of tribal members. Henry
“Duke” Doxtator was born in 1853 on the Reservation, and lived on the
Reservation for his entire life. He received an allotment of 89.85 acres.
He died in 1944 and is buried at the Oneida United Methodist Church
on the Reservation.

5. Henry “Duke” Doxtator’s son, my maternal great-great grandfather,
was Chauncey Doxtator. He was born in 1884 on the Reservation, and
lived his entire life on the Reservation. He received an allotment of 26
acres. He spoke out against the patenting of trust allotments and called
for unity among the Oneida people in order to bring about a change in
policy and a change in BIA leadership. He died in 1951 and is buried at
the Oneida United Methodist Church on the Reservation.

6. Chauncey Doxtator’s daughter, my maternal great grandmother,
was Pauline King nee Doxtator. She was born in 1911 on the Reservation.

At the age of four, she was sent to Flandreau Indian School in South
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Dakota. She ran away from the boarding school and returned to the
Reservation when she was 13 or 14 years old. She lived the majority of her
adult life in the City of Green Bay, Wisconsin. Oneida was her first lan-
guage, and I recall as a child hearing her speak Oneida. She died in 1985
and is buried at Episcopal cemetery at the Church of the Holy Apostles
on the Reservation.

7. Pauline King’s son, my maternal grandfather, is Michael King. He
was born in 1940 on the Reservation. He has lived the majority of his
adult life in the City of Green Bay, Wisconsin. He currently resides on
the Reservation. My mother, Michele King, was born in . . . the City of
Green Bay, Wisconsin. She has lived on or near the Reservation for her
entire life, and is employed as the manager of the Tribe’s retail division.

8. I am married to Stephen Webster, who is also an enrolled member
of the Tribe. I am personally familiar with aspects of his family history.
His great-great-great grandfather was Moses Webster, who was one of the
original allottees who received a fee patent for allotted land within what

now comprises the Tribe’s O’'Hare Boulevard Property.

My grandfather has since passed on and is also buried on the Oneida
reservation in the Oneida Nation Cemetery. I often wonder what my
ancestors would think of these lawsuits, especially this lawsuit. The
Oneida people have a history of constantly trying to protect our land
from encroachments, greedy land speculators, and unscrupulous land
deals. It seems quite unjust that the Court decided we could not protect
the land we had to repurchase on our own reservation.

NoOTES

1. R. M. Webster, “This Land Can Sustain Us: Cooperative Land Use
Planning on the Oneida Reservation,” Planning Theory and Practice 17, no. 1
(2016): 9—34. doi: 10.1080/14649357.2015.1135250.

2. Oneida Tribe v. Hobart, 542 ESupp.2d 908, 921 (E.D. Wis. 2008).

3. General Allotment Act, 25 U.S.C. ch. 9 §331 et seq. (1887). See chap. 3
for a more complete discussion about the allotment acts.

4. Burke Act, 34 Stat. 182 (1906).

5. 34 Stat. 325 ch. 3504.



94 REBECCA M. WEBSTER

6. A. Locklear, “The Allotment of the Oneida Reservation and Its Legal
Ramifications,” in J. Campisi and L. M. Hauptman, eds., 7he Oneida Indian
Experience (83-93). New York: Syracuse University Press, 1988.

7. R. M. Webster, “The Wisconsin Oneida and the WPA: Stories of Corn,
Colonialism and Revitalization,” Ethnohistory 68, no. 3 (2021).

8. Indian Reorganization Act, 25 U.S.C. ch. 14, subch. V §461 et seq. (1934).
See chap. 2 for a more complete discussion about the Indian Reorganization
Act.

9. See chap. 9 for a more in-depth discussion about what trust status means
and why the Oneida Nation wants to have its land taken into trust status.

10. 7o1 Comprehensive Planning Program Oneida Indian Reservation (1973).

11. Oneida Reservation Comprehensive Plan (2008), 4-107, accessed March
29, 2021, https://oneida-nsn.gov/dl-file.php?file=2016/02/Comp-Plan-which-in
cludes-Land-Policy-Framework.pdf.

12. Prior to 2002, the Village of Hobart was the Town of Hobart. In 2002,
the Town of Hobart incorporated as a village. For consistency in reading, this
chapter refers to Hobart as the Village.

13. Tribe’s Brief in Support of Motion for Summary Judgment, Oneida
Tribe v. Hobart, 542 ESupp.2d 908.

14. See Oneida Reservation Comprehensive Plan (2005—2025) for current
and historical information on tribal planning efforts, accessed March 3, 2021,
https://oneida-nsn.gov/dl-file.php?file=2016/02/Comp-Plan-which-includes
-Land-Policy-Framework.pdf.

15. Oneida Tribe v. Hobart, 542 ESupp.2d 908, 913.

16. Oneida Tribe v. Hobart, 542 ESupp.2d 908, 914. Internal citations
omitted.

17. 25 U.S.C. §476 (1934).

18. 25 U.S.C. S177 (1790).

19. so2 U.S. 251 (1991).

20. 203 U.S. 146 (1906).

21. County of Yakima v. Confederated Tribes and Bands of the Yakima
Nation, so2 U.S. 251, 269.

22. 524 U.S. 103 (1998).

23. 304 E3d 909 (9th Cir. 2002). The land at issue in this case was allotted
pursuant to the Treaty of Point Elliot, 12 Stat. 927 (January 22, 1855). The legal
implications for the treatment of land allotted pursuant to the Treaty of Point
Eliot and the General Allotment Act are the same once the land became freely
alienable.

24. 304 E3d at 916.



Condemnation 95

25. Alaska v. Native Village of Venetie Tribal Gov’t, 522 U.S. 520, 527 n. 1,
18 S. Ct. 948, 140 L. Ed. 2d 30 (1998).

26. 25 U.S.C. §476(¢). The legislative history also supports the determi-
nation that these protections were intended to extend to tribal fee land, the
lands most vulnerable to alienation from Indian ownership. See “To Grant to
Indians Living under Federal Tutelage the Freedom to Organize for Purposes
of Local Self-Government and Economic Enterprise,” Hearings on S. 2755 and
S. 3645 Before the Senate Comm. on Indian Affairs, 73d Cong. 6061, 117,
132-34, 148—50, 175, 213, 220 (1934).

27. Oneida Constitution, Article IV, Section 1(c).

28. Act of February s, 1948, 62 Stat. 17 (codified as amended at 25 U.S.C.
§9323-328).

29. 25 U.S.C. §324.

30. 780 P2d 363 (Alaska 1989).

31. In re 1981, 1982, 1983, 1984 & 1985 Delinquent Property Taxes Owed to
the City of Nome, 780 P2d 363, 367 (Alaska 1989).

32. Oneida Tribe v. Hobart, 542 ESupp.2d 908, 929.

33. Act of July 22, 1790, ch. 33, §4, 1 Stat. 137.

34. Robert N. Clinton and Margaret Tobey Hotopp, “Judicial Enforcement
of the Federal Restraints on Alienation of Indian Land: The Origins of the
Eastern Land Claims,” Maine Law Review 31 (1979): 17, 18.

35. Clinton and Hotopp, “Judicial Enforcement,” 37 (quoting from W.
Lowrie and M. St. Clair Clarke, eds., American State Papers: Indian Affairs
(Washington, D.C.: Gales and Seaton, 1832), vol. 1, 142.

36. 25 U.S.C. S177.

37. 25 U.S.C. S177.

38. 470 U. S. 226 (1985). In a prior case, SCOTUS determined that it had
jurisdiction over the issue and remanded the case back to the lower courts.
Oneida Indian Nation of N. Y. v. County of Oneida, 414 U.S. 661, 664 (1974).

39. The test case was against Oneida County and Madison County and was
remanded for a determination of damages owed by the counties for possession
of the land for a limited period of time. The lawsuit against the State of New
York with respect to the entire reservation was filed on the basis of the result in
the test case.

40. 544 U.S. 197 (2005).

41. 544 U.S. 197, 214.

42. Oneida Indian Nation of New York v. Madison County, 605 E3d 149
(2d Cir. 2010) (“Oneida I”), vacated and remanded sub nom. Madison County
v. Oneida Indian Nation of New York, 562 U.S. 42 (2011); Cayuga Indian



96 REBECCA M. WEBSTER

Nation of New York v. Seneca County, 761 E3d 218 (2d Cir. 2014) (“Cayuga I”)
(preliminary injunction decision); Cayuga Indian Nation of New York v. Sen-
eca County, No. 19-0032 (2d Cir. 2020).

43. 4o1 E Supp. 2d 219 at 232 (N.D.N.Y. 2005).

44. Cayuga Indian Nation v. Seneca County, No. 19-0032 (2d Cir. 2020).

45. Oneida Tribe v. Hobart, 542 ESupp.2d 908, 921.

46. Oneida Tribe v. Hobart, 542 FSupp.2d 908, 921.

47. Richard Ryman, “Hobart Plans '100 Percent Walkable’ Downtown,”
Green Bay Press Gazette, December 18, 2014, https://www.greenbaypressgazette
.com/story/news/local/2014/12/18/hobart-plans-percent-walkable-downtown/
20605839.

48. See chap. 3 for a discussion on Elaine Willman.



CHAPTER &

Dispatching the Police

Brown County and Oneida Nation
Intergovernmental Agreement

REBECCA M. WEBSTER

Key TErMs 1N THIS CHAPTER

e Tribal sovereign immunity
* Intergovernmental agreement

e Home rule

Municipal, county, and tribal governments occupy shared spaces within
the Oneida reservation. Roughly the eastern half of the reservation over-
laps with Brown County. Both the County and the Nation operate police
services within that shared space. In 2008, the Oneida Nation and Brown
County entered into an intergovernmental agreement to address a vari-
ety of mutual governmental service concerns including the County’s
responsibility to dispatch law enforcement officers to 911 calls. In the
intergovernmental agreement, the Nation and the County identified a
1,700-acre area of their shared space that had a significant Oneida tribal
member population, including the Oneida Police Department building.
In this 1,700-acre area, the County and the Nation agreed it would best
serve the community for the County to dispatch Oneida law enforcement
officers to 9ur calls.

This 1,700-acre area is also located in the Village of Hobart. The
Village perceived this as removing authority from the Village to respond
to 911 calls and filed suit in Brown County Circuit Court. The court

97
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dismissed claims against the Nation on sovereign immunity grounds
and later granted summary judgment in favor of the County, rejecting
the Village’s claims. The Village appealed, and the Wisconsin Court of
Appeals affirmed the lower court’s decision. The Village asked the Wis-
consin Supreme Court to review the decision. The Supreme Court
denied the Village’s request.

BACKGROUND
History of Intergovernmental Agreements

The Oneida reservation is host to two county governments and five
municipal governments. The Oneida reservation also contains various
modes of land ownership. The Oneida Nation and individual tribal
members own land in fee status (taxable). The United States owns land
that it holds in trust for the Nation and individual tribal members (non-
taxable). Other governments, nontribal members, and nonprofit organi-
zations also own land on the reservation. All these different types of
land ownership are scattered throughout the reservation. This mix of
tribal and local governments along with the variety of land ownership
requires coordination when determining how the governments provide
services to the community.

Most of the governments on the reservation want to provide the most
efficient services to the community, and intergovernmental agreements
can be a tool for the Nation and local governments to collaborate and
streamline their respective services. The Nation began entering into in-
tergovernmental agreements in 1996. Then Governor Tommy Thomp-
son took notice of the Nation’s efforts to negotiate these agreements and
the positive impact these agreements brought to tribal and local relation-
ships. When the Nation negotiated the 1998 amendment to the Nation’s
Gaming Compact, the Nation agreed it would “take reasonable action” to
enter into intergovernmental agreements with local governments. This
1998 amendment also provided a credit of up to $550,000 for payments
made to local governments under the agreements. This meant that the
Nation would be able to deduct up to $550,000 from the amount it
would otherwise pay to the state as part of the Gaming Compact pay-
ment, keeping more money in the local economy. In 2003, the Nation
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and the State amended the Gaming Compact again and removed the
requirement that the Nation take reasonable action to enter into intergov-
ernmental agreements with local governments but increased the credit
for payments made to local governments to $1.5 million, thereby keep-
ing even more money in the local economy.

The Nation provides services to tribal members, including health care,
elder care, social services, housing, public works, waste and recycling
pickup, and education, and it receives credits for these services under
the intergovernmental agreements. The Nation also provides services
to all residents of the Oneida reservation and receives credits for them.
These services include police protection, parks and recreation areas,
cultural events, libraries, hunting permits, wetland/woodland/habitat
restoration, public transportation and utility services. In making these
services available to tribal members and to residents of the reservation,
the Nation decreases the cost to other local governments of providing
services.

Intergovernmental agreements are also a way for the Nation to co-
ordinate with local governments regarding services they provide that the
Nation does not provide. For example, the Town of Oneida has a fire
department and first responders whereas the Nation has neither. This
means the Town is responsible for providing these services to all com-
munity members in the Town. Under state and federal law, the Nation
is not bound by state and local fire codes or subject to inspections. How-
ever, the Nation recognized that in an emergency, everyone benefits if
Town ofhicials are familiar with tribal buildings when they must respond
to an emergency. As a result, in its intergovernmental agreement with
the Town, the Nation agreed to give the Town annual building access
and the ability to conduct drills and to make floor plans available to the
Town so the Town can be best prepared to respond in the event of an
emergency.

While not all intergovernmental agreements involve a payment from
one party to the other, these agreements can provide a way for the Nation
to compensate local governments for services provided to tribal trust
property while also recognizing the services the Nation provides. Keep-
ing with the Town of Oneida example, the Nation does not pay taxes on
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tribal trust land; however, the Town still provides government services
such as first responders and fire protection to everyone in that part of
the reservation. In that agreement, the Nation pays the Town for the
services it provides, while recognizing the Nation also provides services
to all community members.

One of the benefits to the Nation of intergovernmental agreements is
that some of them define the terms under which the local government
will not oppose the Nation’s applications to have land placed back into
trust status and removed from the local tax rolls. Those provisions facil-
itate the Nation’s continued efforts to restore the land base that was
devastated through federal policy generations ago. Even though it took
less than a generation for the Nation and its members to lose the major-
ity of land ownership on the reservation, it will take many generations
to restore the land base. Instead of opposing and further delaying this
already slow federal process of restoring trust status to the land, many
local governments see the benefits of working cooperatively.

Intergovernmental agreements can also address cooperative land use
planning efforts and recognize the limits on municipal civil regulatory
authority. These can be important components of an agreement, espe-
cially considering the mix of different governments and types of land
ownership on the reservation. The Nation has learned through success-
ful and unsuccessful relationships with its neighbors that good gover-
nance is enhanced with positive government-to-government relations.
The Nation and local governments need a clear understanding of each
other’s roles, responsibilities, and jurisdiction and need to respect each
government’s right to exist and exercise its jurisdiction. Some govern-
ments seek to change existing federal Indian laws and policies to dis-
establish tribal governments and Indian reservations. This approach
ensures that limited government resources will continue to be directed
to litigation.

With an uncertain economic future, it is increasingly important to
explore cost-effective ways for our governments to work cooperatively.
Intergovernmental agreements between the Nation and surrounding local
governments are founded on mutual respect and serve as a pledge that
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tribal and local governments are committed to maintaining positive
government-to-government relationships for the benefit of all commu-
nity members. The Nation currently has intergovernmental agreements
with the City of Green Bay, the Town of Oneida, Outagamie County,
and Brown County.

Tribal Enforcement of State Laws

The Oneida Police Department was established in 1985.! When the Vil-
lage filed its lawsuit challenging the dispatch provisions of the inter-
governmental agreement, the department employed twenty fully trained
and certified law enforcement officers who are authorized to enforce state
laws under two different state laws.

The first law allows county sheriffs to deputize tribal law enforcement
officers to grant law enforcement and arrest powers anywhere within
the reservation boundaries as well as off the reservation throughout the
county.? The Brown County sheriff has been deputizing Oneida Police
Department officers since 2003, and the Outagamie County sheriff has
been deputizing Oneida Police Department officers since 2014, and there
were earlier dispatch agreements with both sheriffs.

The second law allows a tribal law enforcement officer to enforce state
laws anywhere within a tribe’s reservation if two conditions are met.
First, the tribal law enforcement officer must obtain the same state cer-
tifications as state and local law enforcement officers.? Second, the tribal
government must either accept liability for the acts and omissions of
the officer and (1) waive tribal sovereign immunity to allow for suits in
state court based upon the acts and omissions of the officer while acting
within the scope of his or her employment or (2) obtain liability insur-
ance coverage of not less than $2 million for any occurrence.* The tribal
government must also provide documentation to the Wisconsin Depart-
ment of Justice that it has met these requirements.®

In 1996 the Oneida Nation adopted Resolution 3-13-96-C, in which
it accepted liability for the acts and omissions of its officers and waived
its sovereign immunity to allow enforcement of this liability in state
court. Pursuant to section 195.92(3m)(b), the Wisconsin Department of
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Justice determined that Resolution 3-13-96-C would “reasonably allow”
for enforcement of the Nation’s liability and posted notice on its law
enforcement information network. Since that time, the Oneida Police
Department, the Wisconsin Law Enforcement Standards Board, the
Brown County District Attorney’s Office, the Outagamie County Dis-
trict Attorney’s Office, and other law enforcement agencies have relied
upon the Wisconsin Department of Justice’s determination under sec-
tion 165.92(3)(6)(2) that Resolution 3-13-96-C would “reasonably allow”
for enforcement of the Tribe’s liability for the acts of its officers.°

While the Village’s lawsuit was pending, the Oneida Nation Business
Committee rescinded the 1996 resolution and replaced it with an updated
version. The updated tribal resolution included the relevant language of
sections 165.92(3)(a) and (3)(b)(1) pertaining to the Tribe’s liability for
the acts of its law enforcement officers and a waiver of the Tribe’s sover-
eign immunity to permit enforcement of that liability. The resolution
recognized the continued commitment of the Nation with respect to its
liability for the acts of its law enforcement officers. In part, the resolu-
tion provided that the “Oneida Tribe continues to accept liability for all
acts of each Oneida Police Department law enforcement officer while
acting within the scope of his or her employment, and the Oneida Busi-
ness Committee hereby waives the Oneida Tribe’s sovereign immunity
to the extent necessary to allow the enforcement in the courts of the
State of Wisconsin of this liability in accordance with section 165.92(3)
(a) of the Wisconsin Statutes.””

Village Establishment of Law Enforcement

In 2001 the Village partnered with a neighboring municipal govern-
ment, the Town of Lawrence, to form a police department.® After the
formation of this new joint police department, the Brown County dis-
patch began to dispatch Hobart/Lawrence police officers to 911 calls
made within the portion of the reservation occupied by the Village,
including calls originating from properties owned by the Nation and
tribal members. This was a concern for the Nation because at the time,
the Village police operated on only a part-time basis and had limited
resources and coverage and, at times, slow response times.’
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Intergovernmental Agreement between the
Nation and Brown County

Elected officials from the Oneida Nation and Brown County signed the
intergovernmental agreement on May 29, 2008. This agreement covers
a wide variety of topics, including payment to the County for services it
provides to the Nation’s trust land, the County’s agreement not to
oppose the Nation’s applications to have land placed into trust, dispatch
of law enforcement officers, planning for emergency services, and the
sharing of information.

The relevant portion of the intergovernmental agreement in this
instance centers on the dispatching of Oneida police officers to a 1,700-
acre area commonly referred to as “downtown Oneida.” This area is
inhabited primarily by tribal members and is the location of tribal busi-
nesses and governmental offices, including the Oneida Nation Police
Department. Paragraph 3 of the intergovernmental agreement, titled
Law Enforcement, provided:

a. The Tribe shall provide primary police service protection for those
geographic areas designated in Attachment A. The parties agree to
update Attachment A as circumstances may warrant.

b. The Tribe shall call for mutual aid in the form of back-up/secondary
assistance for police, ambulance, emergency medical or rescue services
when needed.

c. The County shall provide mutual aid in the form of back-up/secondary
assistance for police services and protection to persons and property
when requested by the tribe.

d. When requested by the County, the Tribe shall provide mutual aid in
the form of secondary/back-up assistance for police, ambulance,

emergency medical or rescue services, within the limitations of services

provided by the Tribe.

This paragraph ensured that 911 calls emerging from “downtown
Oneida” would have an Oneida Police Department officer dispatched
to the scene. Furthermore, these provisions are in line with the state
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statutes promoting intergovernmental cooperation between Wisconsin
municipalities and Indian tribes, including those specifically permitting
county—tribal law enforcement agreements.!

HoBART VILLAGE’S CHALLENGE TO THE
INTERGOVERNMENTAL AGREEMENT

The 1,700 acres known as “downtown Oneida” are also located within
the Village of Hobart. When the village officials learned of the provi-
sions in the intergovernmental agreement relating to the law enforce-
ment dispatch, they perceived it as an infringement on the Village’s
supposed “exclusive authority over the provision of law enforcement
services within its jurisdiction.”!! The Village sued both the County and
the Nation in Brown County Circuit Court, challenging the validity of
the dispatch provisions.

A Challenge to the Legitimacy of the
Oneida Police Department

The Village claimed the Oneida Police Department and its law en-
forcement officers did not possess any policing authority for a variety
of reasons, which the courts summarily rejected. Among its claims, the
Village brought up a number of unsubstantiated “what if” scenarios, in-
cluding unsubstantiated speculation the Nation might not purchase an
insurance policy, that the tribal resolution and insurance policy might not
cover every conceivable claim for damages, that the tribal resolution and
insurance policy might not allow for declaratory and injunctive relief,
or that the Nation might nonetheless interpose the defense of sovereign
immunity.

The Village also claimed that the Nation’s sovereign immunity would
prevent declaratory or injunctive relief for civil rights violations by indi-
vidual Oneida Nation law enforcement officers. The Village’s claims
were without merit and were unsupported by existing case law. Tribal
sovereign immunity does not preclude declaratory or injunctive relief
against tribal officials or officers who are acting in violation of federal
law.!2 This is exactly the same relief that is available against state officials
or officers who are acting in violation of federal law.
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The Village presented a series of convoluted arguments in an attempt
to show that the Nation’s resolution accepting liability for the acts and
omissions of its officers was somehow deficient and that the Oneida
Police Department therefore lacked authority to enforce state law. All of
these arguments failed to take into account the state law that authorizes
County sheriffs to deputize tribal law enforcement officers to enforce
state law and the Brown County sherift’s long-standing deputization of
Oneida Police Department officers pursuant to that law.

The Village's Claim of Exclusive Authority
to Dispatch Police Officers

The Village also argued that it has exclusive authority over law enforce-
ment within its boundaries under Wisconsin’s “home rule” constitu-
tional provisions and statutes. In general, the “home rule” provisions of
the Wisconsin Constitution and statutes outline a process whereby cit-
ies and villages are permitted to govern themselves with respect to local
matters without the state legislature interfering or being involved.'> How-
ever, this argument was misplaced with respect to the County’s ability
to dispatch law enforcement officers from different jurisdictions. Either
the Village possesses “exclusive authority” and every provision of the
Wisconsin Constitution and statutes recognizing or granting concurrent
law enforcement authority to another governmental entity is invalid,
or the Village does not possess such “exclusive authority.” The Village’s
argument essentially asked the court to rule that the enforcement of
state laws is solely a matter of local concern, although the laws them-
selves are enacted by the state legislature and enforced by numerous
agencies, including the state police, county sheriffs, district attorneys
for the counties, and the circuit courts for the counties. The court right-
fully rejected this absurd claim.

Clarification Amendment to the Intergovernmental Agreement

During the initial briefing process before the court, the County and the
Nation decided to amend the portion of the intergovernmental agree-
ment that addresses law enforcement. The September 18, 2008, amend-
ments served two main purposes: first, to add references to the existing
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authority of Oneida Police Department officers under Wisconsin law
and, second, to emphasize that the intergovernmental agreement did
not take any authority away from any other jurisdiction. Both of these
revisions addressed mischaracterizations made by the Village regarding
the dispatch provisions. The relevant provisions of the new language of
the amendment are as follows:

a. Law enforcement officers of the Oneida Police Department are autho-
rized to enforce state law within the boundaries of the Oneida Reserva-
tion pursuant to section 165.92 of the Wisconsin Statutes, and are also
deputized by the Sheriff of Brown County to enforce state law and keep
the peace within the County pursuant to section 5§9.26(5) of the Wiscon-
sin Statutes. The Oneida Business Committee, as the governing body
of the Tribe, has adopted a Resolution which (1) accepts liability for the
acts of Oneida Police Department law enforcement officers while acting
in the scope of their employment, and (2) waives the Tribe’s sovereign
immunity to allow enforcement of this liability in the courts of the State
of Wisconsin. . . .

f. Nothing in this Agreement is intended to divest any law enforce-

ment agency of jurisdiction or authority to enforce state law.

Encouragement for Coordination of Law Enforcement

The trial court dismissed the Nation as a party on the basis of sovereign
immunity grounds and awarded the Nation statutory attorney’s fees.
The court later granted summary judgment in favor of the County. The
Village asked the court to reconsider its decision, claiming the Nation
was not a public agency eligible to receive 911 calls under state law.
The court denied the Village’s motion for reconsideration. The Village
appealed to the Wisconsin Court of Appeals and that court affirmed the
trial court’s decision. The Village then asked the Wisconsin Supreme
Court to review the decision. The Supreme Court denied the Village’s
request.

In its decision, the Wisconsin Court of Appeals commented on the
common-sense rationale and legislative intent behind encouraging coop-
eration among county and tribal law enforcement. The court explained:
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Further, the statutes permitting county-tribal law enforcement programs
provide strong evidence that the County may designate the tribal police
department as the primary responder to 911 calls within the service area.
Any county with all or part of a federally recognized Indian reservation
within its boundaries may agree with an Indian tribe to establish a coop-
erative county-tribal law enforcement program.!4 These statutes permit a
county and a tribe to agree on a wide range of matters, including the
types of law enforcement services to be performed on the reservation, the
identity of the service provider, and the identity of the person exercising
supervision and control over the program’s law enforcement officers.!®
These statutes suggest that the legislature sought to encourage law enforce-

ment coordination between counties and tribes.!°

This segment of the decision reinforced the cooperative intergovern-
mental relationships the Nation and County worked to build through
the intergovernmental agreement.

CL0SING OBSERVATIONS

The negotiation of the intergovernmental agreement between the Oneida
Nation and Brown County was the first that I participated in as a mem-
ber of the negotiation team. We met with the County for about a year to
work out the terms. During that year Nation staff gained a better under-
standing of County government roles and functions and vice versa. It
was a reciprocal process of learning and educating. Over that year, we
built on existing positive working relationships at the various levels of
government.

After executing the intergovernmental agreement with the County,
the Nation began to negotiate a new Intergovernmental agreement with
the City of Green Bay. That was a similar learning process for everyone
involved. One difference in governing authority between the County
and City was the level of government involvement with land use regula-
tory issues. The City was more involved in these issues. Like the entirety
of the Oneida reservation, in areas where the City and the Oneida res-
ervation overlap, there was a mix of land ownership. If a nontribal citi-
zen had a concern over a neighboring property owned by the Nation,
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that individual likely brought those issues to the attention of City em-
ployees. Part of our discussions with the City during these intergovern-
mental agreement negotiations involved how to resolve these types of
issues. In that intergovernmental agreement, we included a provision in
which the City recognized that it has limited authority over tribal citi-
zens and the Nation and land owned by them. The intergovernmental
agreement also included a process to address complaints brought by
City residents. The result was a paragraph titled “Peace and Safety.” This
paragraph recognized that City ordinances that addressed zoning, build-
ing, nuisance, and land use regulations did not apply to the Nation,
tribal citizens, or individuals leasing Nation-owned land.

This Peace and Safety provision in the intergovernmental agreement
with the City led tribal officials and staff to approach Brown County
about including a similar provision in the tribe’s intergovernmental agree-
ment with the County. The result was a third amendment to the inter-
governmental agreement and the addition of a paragraph titled “Health
and Safety.” The paragraph mirrored what was in the City intergovern-
mental agreement with the inclusion of County codes concerning
health inspections. These provisions in the City and County intergov-
ernmental agreements were significant because they clarified where City
and County jurisdiction over tribal members and tribal land stopped and
where the City and County would not interfere with the Nation’s exer-
cise of its own jurisdiction. This level of government-to-government
cooperation and mutual respect allowed the Nation and local govern-
ments to work on issues of mutual concern within their shared spaces.

In the months and years that followed, I sat on the negotiation team
for a number of other intergovernmental agreements. Eventually, we had
renewed agreements with Outagamie County, Brown County, the Town
of Oneida, the City of Green Bay, and the Village of Ashwaubenon. We
did not enter into an agreement with the Village of Pittsfield or a new
agreement with the Village of Hobart. The Village of Pittsfield and the
Oneida reservation overlap in the northernmost corner of the reserva-
tion, an area of 196 acres, or roughly 1 percent of the Oneida reserva-
tion. The reasoning behind the Nation’s inability to secure a renewed
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agreement with the Village of Hobart should be evident from the con-
tents of this book.
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CHAPTER 6

Overcoming Restrictive
Covenants to Reacquire

Reservation Land

REBECCA M. WEBSTER

Key TErMs IN THis CHAPTER

¢ Fee-to-trust
* Zoning jurisdiction
e Tribal sovereign immunity

e Restrictive covenants

The Oneida Nation has a long history of trying to reacquire land within
the Oneida reservation boundaries and have that land taken into trust
status. Having land taken into trust status helps restore the status of
land within our reservation to what it was before federal policy tried
to break up our tribal landholdings.! While we are rebuilding our land
base, our reacquisition has created a checkerboard pattern of ownership.
This checkerboard pattern is a constant reminder that we came close
to losing ownership of all the land on our reservation. When a hunter
exercises treaty rights on tribal land and the deer runs onto a nontribal
member’s land, that hunter needs permission to retrieve the deer, which
is often denied. While people would be quick to point out this happens
off the reservation as well, consider the hopscotch of relatively small areas
Nation citizens have to hunt on within our reservation boundaries.

110
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Conversely, the Village of Hobart has a history of trying to prevent
the Nation from acquiring land and from having land placed into trust
status because the Village perceives it as a threat to its tax base and its
regulatory authority.? One step the Village has taken to prevent the
fee-to-trust process is the placement of restrictive covenants on proper-
ties within the Village. The restrictive covenants require the Village’s
approval if a transfer of title would cause (1) the removal of the property
from the Village’s tax rolls; (2) a reduction in the tax value; or 3) the
removal of the property from the Village’s zoning authority and zoning
jurisdiction. A potential purchaser can avoid the requirement to obtain
Village consent by agreeing to pay real estate taxes and to abide by the
Village’s zoning authority. When individuals have their property sur-
veyed for subdivisions, the Village requires that they place these restric-
tive covenants on the property as part of the approval process. Only the
Village of Hobart can take action to rescind the covenants.

These restrictive covenants are a clear attempt to prevent the Nation
from acquiring land and having the land taken into trust status. When
a golf course with these restrictive covenants became available for pur-
chase during a pending bankruptcy, the Nation worked with the bank
holding the loans to remove the restrictive covenants. Unfortunately,
the court did not agree and essentially told the Nation that if it did not
like the restrictive covenants, it should not purchase the property. Moving
to Plan B, the Nation passed a resolution that satisfied the conditions
of the restrictive covenants. Despite the Nation’s efforts, the Village still
objected to the transfer, but the court rejected the Village’s attempts
to stop the sale of the land to the Nation.> The Nation purchased the
property shortly thereafter and undertook a public relations campaign
to inform nontribal citizens who owned homes surrounding the golf
course that the Nation would continue the level of customer service
and professionalism that had prevailed at the facility. Where tribal laws
would apply, those laws met and often exceeded state standards. In
turn, the nontribal citizens generally supported the Nation’s acquisition
and continued to frequent the golf course, restaurant, bar, and banquet

hall located on the property.
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BACKGROUND

In 1992 Jack and Carol Schweiner began developing a golf course and
subdivision on land they owned on the Oneida reservation.* Over the
years, they continued to acquire more land and developed the expanding
golf course and surrounding subdivision. After a dispute with a substan-
tial investor ended up in court, the golf course went into receivership,
and the Village of Hobart purchased it in 2003. The Village then leased
the property back to a newly formed Thornberry Creek Golf Course,
LLC (TCGC), run by Jack and Carol Schweiner. Under the terms of
the lease, in 2005 TCGC was able to reacquire the property. The 2005
transfer included two other simultaneous provisions. The first was a
right of first refusal by which the Village retained the right to reacquire
the property if TCGC were to sell. Second was the creation of a restric-
tive covenant. This restrictive covenant would later form the basis of the
dispute at hand. The first of the relevant sections of the restrictive cov-
enant is as follows:

Restriction on Transfer. Without the express written consent of the Vil-
lage of Hobart, no owner of any interest in the Subject Real Estate . . .
shall transfer any interest in the Subject Real Estate to any individual,
entity, . . . or sovereign nation, or during the period of ownership take
any action the result of which would:

(1) remove or eliminate the Subject Real Estate (or any part thereof)
from the tax rolls of the Village of Hobart;

(2) diminish or eliminate the payment of real estate taxes levied or
assessed against the Subject Real Estate (or any part thereof) and/or

(3) remove the Subject Real Estate (or any part thereof) from the zon-
ing authority and/or jurisdiction of the Village of Hobart.’

Other provisions of the restrictive covenants required the Village to
waive the consent requirement if a purchaser met certain requirements.
The tax provision was subject to waiver if a tax-exempt purchaser agreed
to make payments in lieu of taxes, and the zoning provision was subject
to waiver if the purchaser delivered to the Village “a legally enforceable
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consent agreement whereby the owner or proposed transferee agrees to be
bound by the . . . zoning authority and/or jurisdiction of the Village.”

In 2007 TCGC and the Schweiners again found themselves in finan-
cial trouble and filed for Chapter 11 bankruptcy relief. At that time,
Baylake Bank held the mortgages on the golf course and some of the
Schweiners’ personal property and had a financial interest in settling the
bankruptcy. A cash sale to the Oneida Nation offered a quick and clean
solution. During the bankruptcy proceedings, the Oneida Nation pro-
posed to acquire the property and entered into a purchase agreement with
TCGC that was conditioned on removal of the restrictive covenants,
among other things. As a result, the bank filed a lawsuit challenging the
legitimacy of the restrictive covenants and argued that the covenants were
void under state and federal law. This would become the first round of
litigation surrounding the proposed sale of the golf course to the Nation.

On June 28, 2008, the General Tribal Council (GTC) met to discuss
the purchase. There were 1,190 tribal citizens at the meeting. This pur-
chase would add more than three hundred acres to the Nation’s land
base. The late Amelia Cornelius, then chairwoman of the Oneida Land
Commission, commented on how much land this would add to the
Nation’s land base: “It’s 325 acres in Hobart. We currently have 5,000 acres
in Hobart, percentagewise, that’s 2 percent of tribal land.”® The tribal
citizens wanted to deliver a message to the Village that the Nation would
not change course because of the Village’s attempts to keep the land out
of the hands of the Nation. One Oneida elder, Hugh Danforth, spoke
out at the meeting, explaining, “All Hobart wants us to do is disappear.
This is a good opportunity.””

Another vein of discussion arose during the meeting concerning the
acquisition of a business. My uncle Gerald Doxtator spoke about the
failing golf course, explaining, “It’s a business that’s failing. If it was
making money, it wouldn’t be in bankruptcy. We need to look at the
economy. We're going to have to keep that sinking boat afloat.”® While
individual citizens may have had a multitude of reasons for voting one
way or the other, those citizens who spoke up during the meeting were far
more likely to speak about the opportunity to reacquire land than to talk
about the business. After a lengthy discussion, the GTC overwhelmingly
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passed a resolution titled, “Support of Purchase of Thornberry Creek
Country Club and Golf Course and Related Properties in Bankruptcy
Court.” The message was clear: although the business was failing, the
land was more important.

RounDp 1 OF LiTIGATION

During this first round of litigation, Baylake Bank challenged the re-
strictive covenants used by the Village to block the sale of the property
to the Oneida Nation. In doing so, the bank’s attorneys presented a
number of legal arguments. The primary argument was that the cove-
nants constituted impermissible restraints on alienation under state law.
This argument was based on an interpretation of the covenants as re-
quiring the Village’s consent to any transfer. Two other arguments that
weren’t presented to the court are discussed here.

Fee-to-Trust

In 1934, Congress passed the Indian Reorganization Act (IRA).!° One of
the goals of the Act was to help restore tribal land bases by acquiring land
for tribal governments and individual tribal citizens. The IRA specifi-
cally authorizes the secretary of the interior to acquire, without the con-
sent of the state, “any interest in lands, water rights, or surface rights to
lands within or without existing Indian reservations” through purchase,
gift, or exchange “for the purpose of providing land for Indians.”!! The
Code of Federal Regulations sets forth a number of factors the secretary
must consider when deciding whether to take land into trust.!> Consent
of state or municipal governments is not among the factors.

The Oneida Nation has an ambitious goal of reacquiring all the land
on the Oneida reservation and restoring that land to trust status. Assign-
ing trust status means that title to the land is held by the United States
for the benefit of the Nation and that the land is removed from the local
tax rolls; it also clears up jurisdictional questions related to condemnation
and land use regulations. Since trust acquisition by the United States
would remove the land from the Village’s tax rolls, under the restrictive
covenants the Nation would not be able to have the land placed into trust
status without the Village’s consent. Because of the hostile relationship
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between the Village government and the Nation and the Village’s vocal
objections to the Nation’s efforts to have land taken into trust status, the
Nation understood that it would not be able to secure the Village’s con-
sent. As a result, the restrictive covenants would essentially prevent the
Nation or individual Nation citizens from having the land taken into
trust status unless the Nation or individual agreed to make payments
in lieu of taxes and the Nation or individual and the secretary of the
interior agreed that the property would be subject to the Village’s zon-
ing authority after trust acquisition.'?

The real-life consequence of such restrictive covenants is that they
severely complicate the efforts of an average Oneida Nation citizen to
have fee land subject to the restrictive covenants taken into trust status.
While such a covenant would not be an absolute bar to trust acquisi-
tions, it would hinder the process laid out in the Indian Reorganization
Act of 1934, established for the express purpose of helping Indians
rebuild their land bases. Having to reacquire their own land and then
to continue to pay taxes or the equivalent of taxes on that land indefi-
nitely despite the fact that the Nation provides governmental services
to Nation citizens and nontribal members alike imposes an economic
burden on tribal citizens and the Nation as a whole.

Regulatory Framework of the IRA’s Fee-To-Trust Process

Baylake Bank argued that Congress enacted a comprehensive regulatory
framework governing the fee-to-trust process that preempted state or
municipal action that interfered with that process. Baylake Bank also
argued that the Village’s restrictive covenants impaired the Nation’s right,
granted under federal law, to purchase the land and to have that land
taken into trust status. That, in turn, interfered with the federal govern-
ment’s ability to meet its trust obligations to Indian tribes. Enforcement
of the restrictive covenants would therefore be preempted by federal law
as set forth in the IRA.

The issue ended up before the United States District Court for the
Eastern District of Wisconsin. The court was not persuaded by Baylake
Bank’s arguments, declined to find the restrictive covenants void or un-
enforceable, and declined to find anything in the restrictive covenants
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that violated the Nation’s right to have land taken into trust. The court
explained: “The procedures espoused in the IRA and its regulations do
not somehow create an underlying ‘right’ to apply for trust status, and
they certainly do not invest in tribes the ‘right’ to purchase any land
within their reservations and then have that land placed in trust. . . .
Such a result would grant a quasi-property right to tribes over any land
within the boundaries of their reservations.”' In short, the court essen-
tially said if the Nation didn’t like the restrictive covenants, it shouldn’t
purchase the property.

The Nation Consents to the Villages Zoning

After receiving the decision that the restrictive covenants were valid,
the Nation had to reconsider its options. Since acquiring the property
in the Nation’s name would not remove the property from the tax rolls
or diminish the payment of real estate taxes levied, the Nation did not
need to address the tax issue. However, the Nation’s long-standing posi-
tion has been that once it reacquires land in fee status on the Oneida
reservation, that land becomes subject to the Nation’s zoning laws and
is removed from the zoning jurisdiction of state and municipal govern-
ments.> Accordingly, the Nation’s acquisition of the land would trigger
the consent agreement requirement with respect to the zoning clause. In
a footnote to one of its briefs, Baylake Bank explained: “It appears that
fee ownership of the property by the Tribe may remove the parcel from
the Village’s zoning authority and jurisdiction. This issue is not before
the Court, and the Court need not consider this issue.”*¢

Faced with deciding how to move forward with the acquisition of the
golf course in light of the questions regarding zoning jurisdiction over
fee land, the Nation decided to agree to abide by the Village’s zoning
authority and zoning jurisdiction with respect to the golf course. By the
terms of the restrictive covenants, if the Nation agreed to be bound by
the Village’s zoning authority and zoning jurisdiction, the Village’s con-
sent would not be necessary for the sale of the property to the Nation.
On October 30, 2008, the Nation executed a tribal resolution consent-
ing to that jurisdiction and providing a limited waiver of tribal sovereign
immunity.”” The relevant provisions of the resolution are as follows:
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NOW THEREFORE BE IT RESOLVED, with respect to only those
portions of the Property subject to the Restrictive Covenants, and only
for so long as those Restrictive Covenants remain in place, the Oneida
Business Committee agrees to comply with and be subject to the Village
of Hobart’s zoning authority and zoning jurisdiction as set forth in duly
adopted Village of Hobart zoning Ordinances; and

NOW THEREFORE BE IT FURTHER RESOLVED, with respect
to only those portions of the Property subject to the Restrictive Cove-
nants, and only for so long as those Restrictive Covenants remain in
place, the Oneida Business Committee hereby grants a limited waiver
of sovereign immunity in favor of the Village of Hobart to permit the
Village of Hobart to enforce its duly adopted zoning ordinances against
the Tribe; and

NOW THEREFORE BE IT FURTHER RESOLVED, prior to such
time as the Restrictive Covenants may be removed from the Property,
the Tribe will not, without the consent of the Village of Hobart, revoke
either the Tribe’s consent to be subject to the Village of Hobart’s zoning
authority and zoning jurisdiction, or the Tribe’s limited waiver of sover-
eign immunity to allow the Village of Hobart to enforce its duly adopted
zoning ordinances against the Tribe, with respect to, but only with respect
to, the portion of the Property subject to the Restrictive Covenants.

For me, consenting to the Village’s zoning jurisdiction within the
reservation boundaries was a hard pill to swallow. Part of the purpose of
reacquiring land within our boundaries is to be able to determine, as a
Nation, how to make the best use of that land. Consenting to the Vil-
lage’s zoning jurisdiction took that consent away and forced the Nation
to continue to use the property how the Village wanted it to be used.

RounD 2 oF LiTIGATION

Despite the Nation’s agreement to abide by the Village’s zoning author-
ity and zoning jurisdiction, the Village still tried to block the sale, and
Baylake Bank and the Village found themselves in a second round of
litigation. The Village advanced two arguments this time around. First,
it argued that the sale of the property to the Nation would ultimately
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result in removal of the property from the tax rolls because the Nation
had repeatedly stated its intent to apply to have the land taken into
trust. Second, it maintained that the consent and waiver were not broad
enough because they did not subject the Nation to the Village’s general
jurisdiction. The Village also claimed it was not adequately protected and
needed a broader waiver of tribal sovereign immunity. The Bankruptcy
Court determined that the waiver was sufficient, and the Village appealed
to the Eastern District of Wisconsin. The following is an excerpt from
the Eastern District Court’s decision rejecting the Village’s appeal.

The Village also appeals the bankruptcy court’s conclusion that the Tribe’s
limited waiver of immunity for zoning purposes was sufficient to protect
the Village’s interest. In addition to the restrictions on removing the
property from the tax rolls, the covenant provides in Section 1(3) that no
owner shall take any action that would “remove the Subject Real Estate
(or any part thereof) from the zoning authority and/or jurisdiction of the
Village of Hobart.” The parties agreed that the transfer to the Oneida
would trigger this clause (unlike the clause relating to taxes) because tribal
ownership of the land (which is within the reservation’s boundaries)
would arguably remove the land from the Village’s zoning authority. The
covenant provides an “out,” however: the Village’s consent requirement
is to be waived as to Section 1(3) “upon receipt of a legally enforceable
consent agreement whereby the owner or proposed transferee agrees to
be bound by the whereby the [sic] zoning authority and/or jurisdiction of
the Village.”

To this end, the Oneida provided a limited waiver of sovereign immu-
nity. It agreed to comply with and be subject to the Village’s “zoning
authority and zoning jurisdiction as set forth in duly adopted Village of
Hobart zoning ordinances.” It further agreed to waive its sovereign immu-
nity with respect to enforcement of the agreement to comply with and be

subject to the Village’s zoning authority and zoning jurisdiction.!8

The court rejected the Village’s appeal and held that the Nation’s
consent agreement adequately resolved any issues raised in covenants."”
This last attempt to prevent the Nation from acquiring the golf course,
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even though the Nation’s acquisition would not remove the property
from the tax rolls and the Nation followed the provisions of the restric-
tive covenants and agreed to be bound by Village’s zoning authority, sug-
gests the Village simply did not want the Nation to own the golf course.

Conflicting Grammar Interpretations in the Covenants

One side note within this litigation is a dispute over the meaning of a
phrase in the covenants. The covenants refer to “zoning authority and/or
jurisdiction of the Village of Hobart.” When the Nation passed the
tribal resolution and agreed to the Village’s zoning authority in order to
remove the requirement for village consent under the restrictive cove-
nants, the Nation specifically agreed to be bound by “the Village of
Hobart’s zoning authority and zoning jurisdiction.”

In an attempt to assert more jurisdiction over the Nation, the Village
claimed the word “zoning” modified only the word “authority” and not
the word “jurisdiction.” Essentially, the Village wanted the court to in-
terpret this provision of the restrictive covenant to require a purchaser to
be bound by the Village’s zoning authority and general jurisdiction. In
short, the Village wanted a broader consent and waiver of immunity from
the Nation with respect to the Village’s general jurisdiction over matters
unrelated to the land itself. The Village wanted the Nation to come
under the Village’s general jurisdiction, as would typical landowners.
Fortunately, the Court did not agree with the demand for such a broad
waiver over matters that have nothing whatsoever to do with the land.

CLosING OBSERVATIONS

In December 2008, the Nation acquired TCGC. I remember driving
with the late Rick Hill, then chairman of the Oneida Nation, in a pickup
truck the night of the closing. A blizzard was about to pass through, and
the roads were already getting slick. Despite the deteriorating condi-
tions, Rick wanted us to drive a “victory lap” around TCGC. So we did.
I remember Rick’s booming laugh as we drove through the snowy roads.
He kept repeating that “we did it” and that our grandchildren would
not have to worry about reacquiring this property because it was ours
now and we will protect it.
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Since the reacquisition of golf course, the Nation has hosted the Ladies
Professional Golf Association tournament for three years; the tourna-
ment was broadcast on national and international television and brought
thousands of visitors to the area. The Nation has hosted a junior golf
program, exposing hundreds of Oneida youth to the sport. The golf
course also welcomed a number of tournaments and fundraisers as well
as weddings and parties, the Miss Oneida pageant, and concerts by
Native American bands. This exposure of Oneida contemporary life
allows nontribal employees and customers to interact with Oneida citi-
zens in a nonpolitical setting, helping to break down stereotypes and
strengthening interpersonal relationships among all reservation residents.

Of course, the Village holds this case out as a victory for preserving
its restrictive covenants and preventing more land from being removed
from the tax rolls. Similarly, the Nation holds this case out as a victory
because the Nation now owns TCGC despite the Village’s attempts
to prevent the Nation from acquiring it. It should come as no surprise
that I agree with the latter perspective and count this case as a victory
for the Nation. The Nation now owns the property and is looking to a
longer-term goal of outlasting current Village of Hobart politics. Poli-
tics are temporary; Nation ownership of the land is forever.
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CHAPTER 7

Stormwater laxes

Anyway There Are No Tribal Debts to Hobart”

REBECCA M. WEBSTER

Key TErMs IN THis CHAPTER

¢ Fee-to-trust
¢ Real estate taxation

e Tribal sovereign immunity

In 2007 the Village adopted an ordinance and began imposing charges
for stormwater management on all land within the Village, including the
Nation’s trust land. The Nation refused to pay the charges levied against
the Nation’s trust property. As described in chapter 7, the Nation oper-
ates a golf course with a bar and restaurant in the Village, and the Vil-
lage threatened to withhold the Nation’s liquor license if it didnt pay
the stormwater charges.

After the Nation declined to pay the charges levied against trust land
for two years, the Nation and the Village entered into an escrow agree-
ment under which the Village agreed to issue a liquor license for the golf
course and the Nation agreed to deposit the disputed charges in an
escrow account while the Nation and the Village attempted to resolve
the disputed charges, including through litigation if necessary. Pursuant
to the escrow agreement, the parties agreed that if they could not resolve
the dispute, they would both waive sovereign and/or governmental im-
munity for the limited purpose of obtaining a judicial determination of
the Village’s authority to impose its charges on the Nation’s trust land.

122
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The Nation and the Village met to attempt to resolve the dispute
but were unable to do so. The Nation then filed suit in the United
States District Court for the Eastern District of Wisconsin, asking the
court to declare that the Village does not have the authority to impose
stormwater charges against the Nation’s trust property. The Village
filed an answer and counterclaims against the Nation and eventually
also filed a third-party complaint against the United States. The Nation
moved for summary judgment on its first two claims for relief, and the
United States moved for dismissal of the third-party complaint. In
2012, the court ruled that the charges are taxes and are precluded by
federal law. The Village appealed. In 2013, the Seventh Circuit Court
of Appeals upheld the decision. The Village petitioned for review by
the United States Supreme Court. The Supreme Court denied the Vil-
lage’s petition.

BACKGROUND

Nation’s Water Quality Regulations

The Nation has promulgated ordinances that comprehensively regulate
water quality on the Oneida reservation, including stormwater run-off
on its trust land. The Oneida Code of Laws includes Chapter 69, the
Zoning and Shoreland Protection Law, adopted in 1981 to prevent sur-
face water run-off into creeks and wetlands; Chapter 46, the On-Site
Waste Disposal Ordinance, adopted in 1988 to regulate private sewage
systems; Chapter 47, the Sanitation Ordinance, adopted in 1990 to reg-
ulate water and sanitary utilities; Chapter 43, the Well Abandonment
Law, adopted in 1994 to require the abandonment or upgrade of unused,
unsafe, or noncomplying wells; Chapter 48, the Water Resources Ordi-
nance, adopted in 1996 to regulate present and potential sources of water
pollution; and Chapter 41, the Non-Metallic Mining Ordinance, adopted
in 2007 to regulate reclamation projects for the purpose of meeting water
quality standards for surface waters and wetlands.

The Nation has an Environmental, Health and Safety Division (the
“Division”) which is tasked with implementation and enforcement of
the Nation’s environmental laws and programs. At the time of the dis-
pute, the Division had an annual budget of approximately $3.7 million.
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Within the Division, seven staff members were assigned to the Water
Resources Team, which was responsible for carrying out the Nation’s
water quality programs. The Nation expended approximately $800,000
annually for water quality programs that were directly or indirectly related
to mitigating the effects of stormwater run-off. Specific activities included
restoring and enhancing meanders to streams and creeks to slow the
flow of water, restoring and enhancing wetlands to provide for filtration
of stormwater, establishing buffer zones between agricultural fields and
waterways, planting cover vegetation to control erosion, investigating and
responding to spills, monitoring water quality for both point and non-
point sources of pollution, constructing site erosion control, and sponsor-
ing community education regarding best practices to reduce pollution
to waterways and improve water quality. In addition to these efforts, the
Nation installed and maintains on-site stormwater treatment facilities
on tribal properties, including water infiltration systems and retention
ponds.

The Nation has entered into a Direct Implementation Tribal Co-
operative Agreement with the United States Environmental Protection
Agency (EPA) for the control of stormwater runoff from construction
sites, and employees of the Nation have received federal credentials with
respect to construction site permitting and investigation under the Clean
Water Act and related regulations.

Villages Stormwater Ordinance and Charges

In 2007 the Nation had approximately 1,420 acres of trust land situated
on the Oneida reservation and in the Village.! Starting in July 2007, the
Village began imposing a “fee” on all property located within the Vil-
lage, including the Nation’s trust property, for the alleged purpose of
managing stormwater run-off. The Village imposed these “fees” under
its Stormwater Utility Management Ordinance (the “Ordinance”), which
created a Storm Water Management Ustility to assess and impose “fees”
on all real property located in the Village.? Pursuant to the Ordinance,
unpaid charges “shall be a lien upon the property served.” The Ordi-
nance further provided that the Village would collect delinquent charges

pursuant to state laws concerning tax levies and tax foreclosure.?
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On January 31, 2008, the Nation sent a letter to the Village explain-
ing that the charges were invalid under federal law and declining to pay
the charges.’ The Village took no action with respect to the charges. In
December 2008, the Village once again imposed the charges under the
Ordinance on the Nation’s trust property. By letter dated January 14,
2009, the Nation again declined to pay the charges levied against the
Nation’s trust property.

While all this was going on, the Oneida Golf Enterprise Corporation
(“OEGC), a tribally chartered corporation wholly owned by the Nation,
was operating Thornberry Creek at Oneida, the golf course discussed
in chapter 7 of this book. OEGC served alcohol in its clubhouse and
on the golf course grounds. Pursuant to federal law, Congress delegated
the authority to regulate liquor sales on reservations to the states.® The
State of Wisconsin further delegated this responsibility to municipali-
ties.” The Village attempted to leverage this authority by threatening to
withhold a liquor license to OEGC if the Nation did not pay the storm-
water charges levied against the Nation’s trust property.® On March 25,
2009, to avoid disruptions to the OEGC’s operations, the Nation entered
into an escrow agreement with the Village under which the Nation agreed
to pay the disputed charges into an escrow account and the Village agreed
to issue a liquor license to OEGC. The escrow agreement provided a
ninety-day window for the Nation and the Village to resolve the dispute,
after which either party could seek judicial resolution of the dispute.

On March 24, 2009, the Bureau of Indian Affairs (BIA) Midwest
Regional Office sent a letter to the Village and the Nation regarding the
Village’s charges on trust property. The letter advised the Nation and
the Village that the charges constituted a tax and that taxes may not be
imposed on land held in trust by the United States. The BIA requested
the Village to immediately delete the Nation’s trust land from the tax
certificate and to terminate further collection action. Again, the Village
did not take any action to remove the charges. On December 15, 2009,
the Nation received the 2009 annual tax bills for its fee and trust land.
The bills included amounts levied by the Village for the charges under
the Ordinance for the Nation’s trust land, notwithstanding direction to
the contrary from the BIA.
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LiticaTioN

Pursuant to the terms of the escrow agreement, the Nation and the
Village met to resolve the dispute over the charges levied against the
Nation’s trust property. The Village and the Nation were unable to reach
a resolution. As stipulated in the escrow agreement, the parties agreed
that if they were unable to reach an agreement, they would waive sover-
eign/government immunity and have the issue heard before a federal
court. On February 19, 2010, the Nation filed a complaint for declara-
tory and injunctive relief in the United States District Court for the
Eastern District of Wisconsin. The complaint asked the court to declare
the Nation’s trust property immune to the Village’s stormwater charges
and to affirm that the Village lacked the authority to impose the charges
on the Nation’s trust property. The complaint also requested an order
from the court that would prevent the Village from imposing or collect-
ing the charges levied against the Nation’s trust property. The complaint
advanced three main arguments. First, the Village’s stormwater charges
are a tax on trust land, and federal law provides that trust land is not
subject to taxation. Second, even if the charge is deemed to be a fee, the
charges are still impermissible because the Nation’s trust land is subject
to comprehensive federal regulations and the Village’s stormwater charges
interfere with those federal regulations. Third, the Nation has the inher-
ent right to self-government and the Village’s stormwater charges inter-
fere with the Nation’s right to self-government.

In response, the Village filed an answer and asserted a number of
counterclaims dealing with the Nation’s status as a federally recognized
tribe, the continuing existence of the Oneida reservation, and the abil-
ity of the secretary of the interior to take land into trust for tribes. The
Village also claimed it had the authority to impose the stormwater
charges as a matter of federal and state law. The Nation’s arguments and
the Village’s arguments are outlined in the following sections.

Nation’s Claims

The Nation advanced three main arguments when it filed its complaint
to protect its trust land from the stormwater charges and potential tax
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foreclosure action. First, the Nation argued that the Village’s storm-
water charges constituted an impermissible tax on the land. Federal law
provides that trust land is not taxable. The Indian Reorganization Act
authorizes the secretary of the interior to place land into trust to be held
by the United States for the benefit of Indian tribes, and such lands
“shall be exempt from State and local taxation.” In addition, pursuant
to the Indian Reorganization Act, the secretary of the interior has pro-
mulgated regulations that prohibit local regulation and taxation of trust
lands.!® Imposition of the charges, the Nation argued, violated the tax
immunity provided for those lands by federal law and regulation.

Second, the Nation argued that the Village’s stormwater ordinance
was preempted by federal law. Under federal common law and rules gov-
erning construction of Indian statutes, federal law preempts the appli-
cation of state and local law and regulations to recognized Indian tribes
and their property located in Indian country when federal regulation is
comprehensive.!! Federal regulation of the Nation’s trust property is
comprehensive and pervasive and precludes state and local regulation
by virtue of the Supremacy Clause of the United States Constitution.!?
Regardless of whether the Village’s stormwater charges constituted a tax
on the trust land, the Nation argued that the charges were preempted
by the pervasive and comprehensive federal regulation of the Nation’s
trust land.

Third, the Nation argued the Village’s stormwater ordinance vio-
lated the Nation’s inherent right to self-government. This right to self-
government includes the authority to manage and regulate the Oneida
reservation and tribal property, including tribal trust land. In the exercise
of its inherent power of self-government, the Nation has promulgated
tribal law to manage the water resources on the Oneida reservation, in-
cluding stormwater run-off on trust lands. The Nation’s interests in the
regulation of its trust land, including stormwater run-off, far outweigh
any interest the Village has in regulating the same land for the same
purpose. Similarly, the overriding federal policy and law is to protect
the Nation’s inherent power of self-government. The federal interests in
encouraging tribal self-sufficiency and economic development with par-
ticular reference to the Nation’s trust lands far outweigh any interest the
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Village has in regulating the Nation’s trust land. Regardless of whether
the Village’s stcormwater charges constituted a tax on the trust land, the
Village’s attempts to levy their stormwater charges on tribal trust prop-
erty violated the Nation’s inherent powers of self-government.

Villages Counterclaim

In response to the Nation’s complaint, the Village filed a counterclaim
and advanced a number of affirmative defenses. The Village’s two pri-
mary affirmative defenses centered around the status of trust land and
the Oneida reservation. The Village pled novel theories challenging exist-
ing federal Indian law regarding the secretary of the interior’s author-
ity to take land into trust and the alleged disestablishment of Indian
reservations.

First, the Village asserted that the land was not properly held in trust.!?
According to the Village, the Oneida Nation was not under federal
jurisdiction in 1934, when Congress passed the Indian Reorganization
Act, and therefore was ineligible to have land taken into trust status.
The Village based this argument on the Supreme Courts decision in
Carcieri v. Salazar.** In that case, SCOTUS held that only recognized
tribes that were under federal jurisdiction in 1934 are eligible to have
land taken into trust status under the Indian Reorganization Act. If a
tribe was not under federal jurisdiction in 1934, it is ineligible to have
land taken into trust status. Alternatively, the Village argued even if
the Nation was under federal jurisdiction, the secretary of the interior
lacked authority to remove land from state jurisdiction because “there is
no federal authority to nullify state jurisdiction.”" The Village further
challenged the constitutionality of federal regulations that clarify that
state and local regulations do not apply to trust land.'® The Village
claimed that those federal regulations deprive the Village of its authority
to enforce its stormwater ordinance and “wrongfully deprive[ ] the state
and Village the right to fully participate in their governance.”"”

Second, with respect to the status of the reservation, the Village
advanced a misguided interpretation of the 1838 treaty that created the
reservation. The portion of the treaty establishing the Oneida reserva-
tion reads as follows: “there shall be reserved to the said Indians to be
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held as other Indian lands are held a tract of land containing one hun-
dred (100) acres, for each individual, and the lines of which shall be
so run as to include all their settlements and improvements in the vicin-
ity of Green Bay.”!8 The Village erroneously claimed the treaty called for
the allotment of land to individual tribal members and created a tem-
porary reservation that soon disappeared.

In addition to filing counterclaims against the Nation, the Village also
filed a third-party complaint against the United States because the land
at issue was held in trust by the United States. In its third-party com-
plaint, the Village claimed it suffered losses and demanded the United
States pay the stormwater charges that the Nation had refused to pay.
The Village claimed that state and federal law required it to implement a
stormwater management ordinance and collect charges and that the Vil-
lage was compelled to collect fees from landowners, including the Nation
and the United States."” The Village further claimed that the Clean Water
Act directed the United States to comply with the Village’s Stormwater
Ordinance relating to the control of water pollution, including charges
levied to fund the Village’s stormwater program. These arguments re-
flected a profound misunderstanding of the Clean Water Act’s storm-
water management provisions as granting stormwater permit holders
authority to exercise jurisdiction that they do not possess, when in fact
permit holders are regulated entities and must comply with the Clean
Water Act’s stormwater provisions by utilizing their existing authority.
The arguments also were entirely beside the point, as the Village did not
possess a stormwater permit.

Court’s Decision

In 2012 the Eastern District of Wisconsin issued a decision in this case.
The court determined that the fee was a tax and that the Clean Water
Act did not give the Village permission to tax the Nations trust prop-
erty or to demand that the United States pay any taxes. The court held
“that the Tribe’s trust land is immune from the Village’s Storm Water
Management Utility Ordinance and that the Village lacks authority to
impose charges under the Ordinance on the Tribe’s land directly or in-
directly. The judgment shall also enjoin the Village from attempting to
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impose and collect ‘charges’ under the Ordinance from the Tribe or from
foreclosing on the Tribe’s lands.”?® The court also noted the long-standing
differences between the Nation and the Village and expressed the fol-
lowing view: “The plain fact, however, is that the interests of the Village
and the Tribe are not aligned; their constituencies are not the same and
they have vastly different plans for the future. As a result, cooperation is
more difficult. But this does not change the law.”!

The Village appealed the decision to the Seventh Circuit Court of
Appeals. In 2013 that court affirmed the district court’s decision in favor
of the Nation. In the decision, the court of appeals commented on the
overall process of taking land into trust. It noted how tribes acquire land
in their own name and then apply to have that land taken into trust
status. In doing so, the United States government acts as a trustee of tribal
trust lands. The court distinguished this from a situation in which the
federal government simply donated land to tribes. The court of appeals
explained, “The government’s status as trustee rather than merely donor
of tribal lands is designed to preserve tribal sovereignty, not to make the
federal government pay tribal debts. Anyway there are no tribal debts
to Hobart.”?> This last sentence responds to a huge misconception in
the non-Indian world about what trust status of land means. To me,
the inclusion of this sentence as the final word meant that the court of
appeals recognized the Nation as a legitimate government with rights
and responsibilities to its community and its citizens. The court did not
paint the Nation as the Village would have it, a common landowner
subject to all Village regulations.

The Village filed a petition for certiorari asking SCOTUS to review
the Seventh Circuit’s decision. SCOTUS declined to hear their appeal.

CLosING OBSERVATIONS

During the appeal of this case, the Village held an election to fill two
seats on the Village Board. The two incumbents that held those seats
and were running for re-election were facing a new challenger, Mike
Hoeft, a non-tribal member married to an Oneida tribal member who
also served on the Oneida Business Committee. A month before the
election, Village President Rich Heidel stuffed a letter in the mailboxes
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of many Village residents. Not surprisingly, he missed our mailbox and
the mailboxes of most tribal members I talked to. Although he signed
the letter in his official capacity as Village president, he did not use Vil-
lage letterhead. In the letter, Heidel vilified the Nation. The following

is an excerpt:

Most importantly, this body has been, and still is, Hobart’s adversary in a
number of legal actions—some initiated by the Tribe and some by the
Village, but all of which deal with the Tribe’s challenge to the authority and
jurisdiction of the Village of Hobart, its residents, and by extension, Brown
County and the state of Wisconsin. . . . Neither I nor you should be fooled or
intimidated into thinking thar Mike is anything but the spouse of a dedicated
Tribal official with an agenda that runs deeply counter to the best interests of
you as a taxpayer, as a property owner, and as a citizen of the village of Hobart.

Your votes for Dave Dillenburg and Donna Severson are essential in order
for the Village to continue protecting your rights, enhancing your prop-
erty values, and securing the future for ALL of our citizens, both enrolled
Tribal members and non-tribal alike.??

At least one of the judges of the United States Court of Appeals for
the Seventh Circuit saw a copy of this letter and brought it up during
oral arguments. The judge asked the Village’s attorney about Heidel’s
letter and how tribal members are treated, or rather, excluded. Another
judge (Judge 2) mentioned that the letter was insensitive.

JuDGE 1: Hobart doesn’t seem to like Indians, right?

KOWALKOWSKI: | don’t think that’s true at all your honor.

JUDGE 1: What about the letter from Heidel?

kOWALKOWSKE: I, I think Hobart’s position. . . .

jUDGE 1: The March letter from Heidel about the spouse of the dedicated
tribal official with an agenda that runs counter to the best interest to
you as a tax payer. You endorse that letter? Is that proper—

KOWALKOWSKI: Your honor,

JUDGE I:—statement to all Hobart friends, neighbors, and constituents?

KOWALKOWSKI: Your honor, I don’t have the letter—
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JUDGE ©: You know what the letter says.

KOWALKOWSKI: | do in general, yes.

JUDGE 1: What do you mean in general? You know what the letter is.
I just read you the relevant portion. Is that a proper attitude?

kowaLKOWSKI: The attitude is to preserve Hobarts jurisdiction as it sees
it is entitled to do. And it’s trying to protect its elected government
and the laws it believes it has under the constitution.

JUDGE 1: Do you approve of the letter?

KOWALKOWSKI: | don’t approve or disapprove of the letter, your honor.
I didn’t draft it. I wasn’t involved in it.

juDnGE 1: What do you mean you didnt draft it? ’'m not asking you
whether you drafted it. I want to know if you think this is a proper
way to deal with the Indians or improper way.

KOWALKOWSKI: I think the concern was legitimate because it had to do
with a—

juDnGE 1: What about the expression of the concern?

[inaudible]

JUDGE 2: Perhaps its [sic] insensitive in a way.

KOWALKOWSKI: Perhaps the sensitivity level—

JUDGE 3: There you go.

KOWALKOWSKI: | would agree, the sensitivity level could have been maybe
worded in a less adversarial tone. But I think the core concern of
having tribal representatives, you know, impacting Hobart’s decision
making process and some of the conflicts and closed session issues.

JUDGE 1: Why is that? You want to tax the Indians, but you dont want
them to have anything to do with the government of Hobart? I don’t
understand.

KOWALKOWSKI: Hobart’s not taking the position that—

JuDGE 1: They don’t have any voice in the—

kowALKOWSKI: They certainly do and they can absolutely run for office.

JuDGE 1: Why is he so concerned about the fact that the wife of one of
the Village officials is an Indian?

KOWALKOWSKI: Because he was concerned with going into closed session
and having other discussions with issues relating to negotiations with
the Nation or litigation with the Nation.
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jupGE 1: How are the Indians different from the other residents of
Hobart?
kowaLKOWSKI: Well, your, your typical other resident’s most likely not

going to be involved in litigation.?*

Immediately after Kowalkowski’s last statement, one of the judges redi-
rected the conversation back to the litigation at hand.

While the fact that a judge brought this up during oral arguments
surprised me, the sentiment in Heidel’s letter did not. I grew up on the
portion of the reservation that hosted the Village. During my time as an
attorney for the Nation, I also resided on that portion of the reservation
as well. I was a taxpaying citizen. Whenever tribal members attended
Village meetings, Heidel and the other Board members made sure to
point us out. During one meeting in particular, Kowalkowski was about
to give an update on litigation to the citizens in attendance. Before he
could start, Heidel loudly proclaimed, while looking directly at me, “Be
careful what you say in here, we have spies among us.” As shocking as
this may be, it’s not nearly as shocking as the statement he made during
another meeting to a tribal member colleague of mine. He pointed at her
and proclaimed that the Village would be “the point man on the rifle
squad” in battles with the Nation.?
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CHAPTER 8

The Big Apple Fest Case

The Village of Hobarts Failed Attempt to
Put an End to the Oneida Reservation and
Obtain Control over the Oneida Nation

JAMES R. BITTORF and
ARLINDA F. LOCKLEAR

Key TErMs IN THis CHAPTER

¢ Indian Country
e Tribal sovereign immunity
* Treaty
* Allotment
* Fee patents
* Reservation diminishment/disestablishment

o Exceptional circumstances

The 1838 Treaty with the Oneida established the Oneida reservation.
Within the boundaries of the reservation, the Oneida Nation exercises
self-governance and is not subject to state or local regulation. This has

long rankled the leadership of the Village of Hobart.

In 2016 the Village threatened to enforce its special-event ordinance
against the Nation and its officials and employees if the Nation held its
annual Big Apple Fest without first obtaining a village special-event per-
mit. The Nation sued the Village in federal district court to prevent the
Village from interfering with the event and to challenge the citation and

135
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the $5,000 fine issued by the Village to the Nation after the event. The
Nation claimed the Village’s attempts to enforce its ordinance were
preempted by federal law for two reasons: (1) the Nation, its trust lands,
and its reservation are subject to comprehensive and pervasive federal
regulation that leaves no room for Village regulation; and (2) Village
regulation would impermissibly interfere with the Nation’s inherent pow-
ers of self-governance and sovereignty. In its answer, the Village claimed
that (1) the Big Apple Fest did not occur within the boundaries of an
existing Indian reservation; (2) the secretary of the interior lacks author-
ity to re-move land from Village jurisdiction by taking it in trust; (3)
the Nation was not under federal jurisdiction in 1934 when the Indian
Reorganization Act was enacted and therefore is not eligible to have
land taken into trust; and (4) the Village otherwise possesses jurisdic-
tion to impose its ordinance on the Nation. The Village sought a decla-
ration that it is entitled to enforce its ordinance against the Nation and
a monetary judgment in the amount of the fine it levied against the
Nation.

After lengthy discovery procedures and the exchange of expert his-
torical reports, the district court ruled the Oneida reservation had been
diminished through allotment and fee patenting and now consists only
of lands held in trust, effectively reducing the reservation from 65,400
acres to roughly 14,000 acres.! The district court denied the Village’s
claim for a monetary judgment, however, on the ground it was barred
by the Nation’s sovereign immunity.? The Nation appealed the district
court’s ruling to the United States Court of Appeals for the Seventh
Circuit, and the Seventh Circuit reversed. The Seventh Circuit observed
that SCOTUS has “time and time again” rejected the claim that an
Indian reservation may be disestablished or diminished through allot-
ment and fee patenting.> The Seventh Circuit also dismissed the Vil-
lage’s supposedly unambiguous historical evidence as “so inconclusive
that it could not justify a finding that the United States unilaterally
broke the 1838 Treaty.” Finally, the Seventh Circuit ruled that no excep-
tional circumstances existed that might justify Village jurisdiction over
the Nation.’ In short, the Village lost resoundingly on both the facts
and the law.



The Big Apple Fest Case 137

BAckGROUND
The Villages Goal of Eliminating the Nation’s Sovereignty

The Village has engaged in a long-term effort to undermine the Nation’s
sovereignty, eliminate the Nation’s right to self-governance, and subject
the Nation to the Village’s laws. In 2008 the Village hired Elaine Will-
man as its director of development and tribal affairs. Willman had long
advocated for the termination of tribal governments, which she equates

»

with “tribalism”: “What if tribalism were no longer an allowable form
of government within the United States? . . . The loss of tribal govern-
ments would be deemed severe by corrupt tribal leaders, undoubtedly.
Too bad.”® She has framed the goal of eradicating tribal governments
in stark, combative terms: “With the billions and blood we're spilling
to free Middle-Eastern countries of tribal tyrannies, it is sheer insanity
and unconscionable that tribalism as a form of government is simulta-
neously escalating across American lands. The United States was popu-
lated and created by people escaping monarchies and tribalism, and all
the misery and inequality that go with them.””

Shortly after the Village hired Willman, Village president Richard
Heidel confirmed that the Village Board largely shares her views: “When
we met her face to face, she impressed us with her knowledge and cre-
dentials. . . . Where we (Hobart and Oneida) start to butt heads is when
it leaves the realm of tribal culture and history and enters the realm
of tribal government. . .. It’s fair to say our board and Elaine’s views
with respect to tribal government are more alike than dissimilar. So call
it a signal or an explicit statement, call it what you like.”®

The Village later retained Willman as a “federal Indian policy consul-
tant” to “act as an expert in federal Indian law and constitutional law.”

The Village faced a formidable obstacle in its effort to do away with the
Nation’s sovereignty: under federal law, all land within an Indian reser-
vation is “Indian country,” and within Indian country, state and local
governments possess very limited jurisdiction over Indian tribes and
their members. They may exercise such jurisdiction only when Con-
gress has explicitly authorized them to do so or when exceptional cir-
cumstances exist that warrant setting aside the normal rules prohibiting
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state and local governments from interfering with tribal sovereignty and
self-determination.!® The Village therefore sought to disestablish the
Nation’s reservation and erase the Nation’s Indian country in order to
gain control over the Nation. With Willman’s encouragement, the Vil-
lage publicly challenged the existence of the Oneida reservation.!' The
Village also challenged the Nation’s sovereignty and claimed, contrary
to federal law, that it possessed jurisdiction over the Nation and tribal
members on the reservation and that compliance with tribal law was
not necessary. The Village Board declared:

The Village enjoys local zoning, permitting, environmental and other
controls on land owned in fee, regardless of the fact that it lies within a
former Indian Reservation. If your property is taxable, it is fee land. For
the most part, this is true whether the taxable (fee) land is owned by a
tribal government, individual tribal member, or non-tribal member. . . .

Consequently, with rare exception, those who own land in the Village
are required to abide by Village ordinances, including but not limited to
those dealing with zoning and permitting. Obtaining similar approval

from the Tribe is not necessary.'?

In the words of the Village president, the Village Board took “a pro-
active approach in educating other local governmental bodies about this
FORMER Indian Reservation and about their own governmental author-
ity and responsibilities.”'3

The Village also faced an obstacle in executing its plan. As a sovereign
Indian tribe, the Nation possesses sovereign immunity from suit, and
the Village could not sue the Nation to present its disestablishment
claims in court. The Village therefore hoped to provoke a lawsuit from
the Nation so that the Village could raise its disestablishment claims in
its answer. Willman laid out this plan in an email that she shared with

the Village Board in July of 2014:

We're starting a deep dive, in a tiered/phased process that will ultimately
challenge most of the existing trust parcels in Hobart, of the Oneidas.
This will likely lead to a lawsuit filed against us by the Tribe, which we
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welcome in order to get to two other pieces: 1) the disestablishment of the
Reservation; and 2) the fact that this tribe is not eligible (under a 2009
Carcieri v. Salazar ruling) to have federal lands taken into trust. These are
the BIG tickets that we're heading toward, going step-by-step, and based

upon federal records we already have, and are accumulating.'

In November and December 2014 and March 2015, the Village Board
took up “Reservation Status and Disestablishment Considerations” on
its closed session tribal affairs agenda.'” In August 2015, the Village chief
of police advised the Nation that it must obtain a special-event permit
for its annual Big Apple Fest or face “fines of up to $2,000 plus costs for
each day of violation and each location in violation.”'® In response, the
Nation informed the Village that the “Big Apple Fest is held within the
Oneida Reservation boundaries and . . . is also taking place on a ‘trust’
parcel” and that the Village “lacks authority to require the Oneida Tribe
to obtain permits for such activities.””” The Nation held the event with-
out a village permit, and the Village did not follow through on its threat.

In March 2016, the Village adopted an amended special-event ordi-
nance that added a definition clarifying that “persons” subject to the
ordinance include a “governmental entity, or organization of any kind.”'
In August of that year, the Village chief of police again advised the Nation
that it must obtain a special-event permit for its annual Big Apple Fest,"”
and in September, the Village’s attorney threatened to take enforcement
action if the Nation did not obtain a permit and advised that the Nation’s
event coordinator and the Nation, “along with all responsible officials,
will be cited pursuant to S1.3 of the Village Code, and will be subject to
forfeitures of up to $10,000 for each violation, plus the cost of prosecu-
tion, as well as other potential penalties.”?

In order to avoid Village interference with the Big Apple Fest, the
Nation filed a lawsuit against the Village in federal district court seek-
ing a declaration that the Nation is not subject to the Village’s special-
event ordinance and seeking an injunction prohibiting the Village from
attempting to enforce its ordinance. The district court declined to issue
a preliminary injunction when the Village agreed not to disrupt the event.
After the Nation held the event without a permit, the Village issued a
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citation to the Nation seeking to impose a $5,000 fine. The Nation
then filed an amended complaint recounting these events, and the Vil-
lage filed an answer alleging, among other things, that the Big Apple
Fest did not take place within the boundaries of an existing Indian
reservation.

The Nation’s Special Events

The Nation has a long and proud history of hosting public events and
ceremonies that showcase its history, culture, and economy. The Nation’s
weekly farmer’s market during the summer months features dozens of
vendors, both Indian and non-Indian, with locally grown produce, crafts,
and other goods for sale. The Nation’s annual Pow-Wow, a community
event for more than forty-five years, attracts up to twenty thousand
attendees, hosts Native American dancers from around the country, and
features Native American singers, foods, and crafts and Lacrosse exhi-
bitions. Similarly, the Nation’s annual Big Apple Fest, which takes place
at the Nation’s Apple Orchard and Cultural Heritage Grounds, offers
tours of historic Oneida homes, apple picking, horse and wagon rides,
demonstrations of Oneida crafts, a farmer’s market, and family-oriented
games and activities. Other annual events honor veterans, celebrate the
Nation’s on-reservation fishing rights, and bring families together for
educational and recreational activities.

The Nation has always conducted these events and ceremonies under
its own authority and under its own laws, without regulation by the state
or local governments. The Nation’s Tourism Division has expertise in
the planning and production of large-scale community events that are
safe and successful and coordinates with the Oneida Police Department,
the Oneida Security Department, the Oneida Emergency Management
Department, Oneida Risk Management, Oneida Environmental Health
and Safety, the Oneida Comprehensive Health Division, and other de-
partments and divisions of the Nation as necessary. Through its depart-
ments and divisions, the Nation enforces applicable laws at these events,
including the Oneida Vendor Licensing Law, the Oneida Food Serv-
ice Code, the Oneida On-Site Waste Disposal Ordinance, the Oneida
Recycling and Solid Waste Disposal Law, the Oneida Safety Law, the
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Oneida Sanitation Ordinance, and the Oneida Tribal Regulation of
Domestic Animals Ordinance.

The Villages Special-Event Ordinance

The Village is a relative newcomer when it comes to regulating pub-
lic events, having first enacted its special-event ordinance in 2014. As
amended in 2016, the ordinance attempts to subject any person or en-
tity holding a public event to oversight by the Village Board, which is
responsible for administering the ordinance.?! The ordinance also im-
poses a wide range of conditions on the issuance of permits, including
liability insurance requirements, indemnification of the Village, require-
ments for written requests for Village services, mandatory use of the
Village police department in the event security services are deemed nec-
essary, cleaning and damage deposits, business licenses for vendors, and
inspections.?? The Village reserves the right to shut down an event “if
it is deemed to be a public safety hazard . . . and/or there is a violation
of Village ordinances, state statutes or the terms of the applicant’s per-
mit.”?? And the Village reserves the right to deny permit applications for
a host of reasons.?
Litigation

On September 2, 2016, the Village’s attorney wrote to the Nation’s spe-
cial events coordinator, who was at the time in the final planning stages
for the 2016 Big Apple Fest, scheduled to take place on September 17.
The letter advised that the Nation must apply for a permit from the
Village under the Village’s special-event ordinance no later than Septem-
ber 9. Further, the letter advised that, in the event the Nation failed to
do so, the Nation and all “responsible officials” would be prosecuted for
violation of the ordinance.”

Proceedings in the District Court
The Nation did not apply for a permit from the Village. Instead, the

Nation filed a lawsuit against the Village in federal district court, seek-
ing a declaration that the Nation and its officials are immune from the
Village’s ordinance within the boundaries of the reservation.?® At the
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same time, the Nation asked the court to stop the Village from making
any effort to enforce its ordinance against the Nation or the Nation’s offi-
cials or otherwise interfere with the Big Apple Fest.?” The district court
conducted a hearing on the Nation’s request for an injunction and, rely-
ing on the Village’s representation that it would not interfere with the
event, denied the request.?® The Big Apple Fest took place as planned
on September 17 without incident. On September 21, the Village chief
of police issued a citation to the Nation for refusing to apply for a Vil-
lage permit and demanded payment of a $5,000 fine. The Nation then
amended its complaint, seeking a declaration that the Nation and its
officials are immune from the ordinance and the fine imposed by the
Village.”

In both its original and its amended complaint, the Nation made two
claims. First, the Nation asserted that federal law prohibited the appli-
cation of the Village’s ordinance to the Nation with respect to activity
on its lands and within the boundaries of its reservation, as established
by the 1838 Treaty with the Oneida.*® Second, the Nation asserted that
it has the inherent power of self-government to manage its lands and
activities within the boundaries of the reservation and that the impo-
sition of the Village’s ordinance infringed on these inherent powers
of sovereignty. The Nation sought a declaration that the Village lacked
authority to impose its ordinance on the Nation and a permanent in-
junction against the Village’s attempts to do so.

The Village filed an answer and asserted several claims against the
Nation. The Village admitted attempting to impose its ordinance on the
Nation, including issuing a citation for the Nation’s alleged violation of
the ordinance, but denied that the Nation is immune from the ordi-
nance. The Village’s major contentions were stated in its own claims,
including: the Big Apple Fest did not take place within the boundaries
of an existing Indian reservation; the Nation is not eligible for land-into-
trust under the Indian Reorganization Act (IRA), the federal statute
which authorizes the Secretary of the Interior to accept land into trust
for tribes; and the circumstances of the Big Apple Fest were such that it
justified an exception to the Nation’s usual immunity, even if the reser-
vation continued to exist.’!
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The Nation’s complaint and the Village’s answer and other documents
filed in the case made clear that the dispute depended upon the court’s
interpretation of the 1838 Treaty and certain federal statutes. The legal
standards governing the construction of the Treaty and federal statutes
are clear. First, treaties with tribes are to be interpreted as the parties
understood them at the time, and any ambiguities are to be resolved in
favor of the tribe.?? If the United States and the Oneida Nation under-
stood the 1838 Treaty to create a reservation, then that understanding is
binding on the court. Second, once created, an Indian reservation con-
tinues to exist unless and until the United States Congress acts to either
diminish the size of the reservation or abolish it altogether.** Finally,
Congress has by statute defined all land within the boundaries of a res-
ervation, including fee parcels, to be “Indian country” for jurisdictional
purposes.>

Both the Nation and the United States have consistently interpreted
the 1838 Treaty as establishing the Oneida reservation for the Nation.
The State of Wisconsin and local municipal governments other than
the Village share this view.> All Congress had done regarding the reser-
vation after 1838 was to authorize the allotment of the reservation under
the General Allotment Act of 1887 (GAA) and to authorize the early
issuance of fee patents to Oneida allottees before the expiration of the
usual twenty-five-year trust period in a 1906 act.’® Although courts have
consistently ruled that allotment under the GAA and the issuance of fee
patents does not abolish or alter the boundaries of an Indian reserva-
tion,” the Village nonetheless claimed the allotment of the Oneida res-
ervation and the issuance of fee patents on the reservation disestablished
or diminished the reservation. The Village also claimed the Nation was
bound by the cursory analysis in a 1933 federal court decision that stated
the reservation had been discontinued.?

The Nation and the Village had very different ideas about how the
lawsuit should proceed. On November 14, 2016, the Village served a
wide-ranging discovery request on the Nation, seeking documents from
the Nation on the entire history of its relationship with the United States,
the acquisition of every parcel acquired in trust by the United States
for the Nation under the IRA, the creation and subsequent history of
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the Oneida reservation, and every aspect of the 2016 Big Apple Fest.
The Village also sought a long delay on all proceedings while it engaged
in this extensive discovery. On the other hand, the Nation moved for
summary judgment, arguing that, under the governing legal standards,
all issues could be resolved in the Nation’s favor simply by applying the
terms of the Treaty of 1838, the GAA, the 1906 act, the IRA, and the
Indian country statute. Finally, the Nation argued that the Village had
not identified any exceptional circumstances that might support impo-
sition of its ordinance on the Nation on the reservation.”

The Nation and the Village filed competing motions in which the
Nation sought to cut off or limit discovery and the Village sought ex-
pansive discovery. The district court took a middle ground. It allowed
discovery to take place and, as a result, denied the Nation’s motion for
summary judgment. But it did not allow the expansive discovery sought
by the Village and refused to reconsider the Nation’s status as federally
recognized or to require that the Nation provide records on the history
of every trust parcel on the reservation. As a practical matter, the district
court limited discovery to the Village’s arguments regarding the Treaty
of 1838, whether the reservation had been disestablished or diminished,
and whether exceptional circumstances justified Village regulation of the
Big Apple Fest. Even so, this discovery took eighteen months to com-
plete and included the exchange of thousands of pages of documents,
the preparation and exchange of four expert historian reports (three for
the Nation and one for the Village), the depositions of the four experts,
and the depositions of more than a dozen officials from the Nation and
the Village. The record was, indeed, full.

Upon completion of discovery, the Nation and the Village filed
cross-motions for summary judgment. While the motions were sup-
ported by references to the very substantial record in the case, the argu-
ments on the legal issues were the same as those identified early in the
litigation. In the meantime, the United States decided to appear as amicus
curiae in support of the Nation’s position that the Oneida reservation,
created by the Treaty of 1838, had never been disestablished or dimin-
ished by Congress.*’
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The District Courts Decision

The district court ruled against the Nation on the question of diminish-
ment of the reservation and determined that the Village could impose
its ordinance on the Nation on fee land. In its complicated decision, the
district court held that (1) the Treaty of 1838 created the Oneida reserva-
tion for the Nation, and the Village lacked authority to regulate the
activities of the Nation on the reservation to the extent that it had not
been disestablished or diminished by Congress; (2) the allotment of the
reservation under the GAA did not disestablish the reservation; (3) the
issuance of fee patents on the reservation diminished the reservation,
and the present-day reservation consists only of land held in trust by
the United State; (4) the Village lacks authority to regulate the Nation
on trust land; (5) the 1933 federal court decision was not binding on the
Nation; and (6) the Nation’s sovereign immunity barred the Village’s
attempt to collect its $5,000 fine. In the meantime, two other Apple
Fests had taken place, and the Village had issued two more citations
because of the Nation’s continuing refusal to apply for a Village permit.
All proceedings on these citations in the Village’s municipal court were
stayed, pending the final resolution of the federal lawsuit.

Proceedings in the Seventh Circuit

The Nation appealed the district court’s decision to the United States
Court of Appeals for the Seventh Circuit. Significantly, the Village did
not cross-appeal on any issues—not on the determination that the Treaty
of 1838 created a reservation, not on the conclusion that the Nation was
not bound by the 1933 federal court decision, not on the finding that
the Nation was immune from Village regulation on its trust lands (the
“diminished Reservation”), and not on the ruling that the Nation was
immune from Village’s attempts to collect its $5,000 fine. By failing to
cross-appeal the treaty-interpretation issue, the Village effectively aban-
doned its nonsensical reading of the 1838 Treaty.

In its opening brief, the Nation focused on the district court’s analy-
sis regarding the diminishment issue and demonstrated that the district
court’s conclusion directly contradicted a substantial body of Supreme
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Court authority. The Nation also noted that the Village had abandoned
its claim of exceptional circumstances to justify its regulation of the
Nation’s activities on the “diminished Reservation,” its reliance on the
1933 federal court decision, and its ability to collect on the $5,000 fine.?!
The United States and the State of Wisconsin joined the Nation in
defending the Oneida reservation, and filed amicus curiae briefs express-
ing the view that the boundaries of the Oneida reservation, as established
under the Treaty of 1838, remained intact.*> The National Congress of
American Indians, the largest national organization representing the
interests of Indian tribes, and the Indian Land Tenure Foundation, also
filed an amicus curiae brief in support of the Nation, and argued that
the diminishment standard used by the district court directly contra-
dicted the standard set by SCOTUS and, if adopted, would call into
question the status of literally dozens of Indian reservations which had
been allotted under the GAA.%

In its response brief, the Village, remarkably, led with its insistence
that the Nation was barred from defending the reservation because of
the 1933 district court decision, even though the Village had not cross-
appealed on the issue. On the principal issue of the status of the reser-
vation, the Village did not resurrect its claim that the reservation had
been disestablished altogether, but vigorously defended the district court’s
conclusion that the reservation had been diminished over time as fee
patents were issued. Finally, the Village made a half-hearted attempt to
demonstrate that exceptional circumstances justified its regulation of the
Nation on the “diminished Reservation,” and asked the Seventh Circuit
to remand the case to the district court for further consideration of that
issue.

In its reply brief, the Nation’s principal argument was that the govern-
ing standard under a large body of Supreme Court authority compelled
the conclusion that the reservation had not been diminished, because
there was no indication of congressional intent to diminish the reserva-
tion in the statutory text of either the GAA or the 1906 act. In addition,
the Nation argued it was not bound by the 1933 district court deci-
sion since it was not a party to that case. Finally, the Nation vigorously
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disputed the idea that further consideration of the Village’s claim of
exceptional circumstances was necessary, as the parties had already en-
gaged in massive discovery on the issue and fully briefed the issue, and
the Village had lost and had failed to file a cross-appeal. In the Nation’s
view, the only issue before the Seventh Circuit was the district court’s
conclusion that the reservation had been diminished.

A three-judge panel of the Seventh Circuit heard oral arguments on
the Nation’s appeal by telephone conference call, in accordance with
Covid-19 pandemic protocols. It was clear during the argument that the
judges were not impressed with the Village’s insistence that the 1933
federal court decision prevented the Nation from defending the reserva-
tion. Instead, the judges wanted to focus on the law and history regard-
ing the claimed diminishment of the reservation. On this issue, two
of the three judges expressed open skepticism about the Village’s argu-
ment that scattered references in the historical record to the “former”
reservation could accomplish diminishment of the reservation without
a clear indication from Congress that it intended to alter the reserva-
tion’s boundaries.

One question at oral argument did suggest how the Seventh Circuit
might proceed. At the time of the argument, the case McGirt v. Okla-
homa was pending before SCOTUS. One of the judges asked whether
McGirt might impact Oneida and whether the panel should wait for
SCOTUS’s ruling in that case. The Nation’s position was that the panel
need not wait as McGirt did not involve the GAA and instead involved
treaties and statutes that were unique to Indian territory in Oklahoma.
Even so, the panel did wait for the decision in McGirt. Although the
GAA was not at issue in that case, SCOTUS did review the general
allotment policy and its impact on reservation boundaries. Specifically,
SCOTUS indicated that, while the GAA created conditions for disestab-
lishment, it did not legislate disestablishment.”> And SCOTUS held that
the State of Oklahoma was mistaken that reservation boundaries could
be altered by historical circumstances, independent of statutory text indi-
cating a congressional intent to do s0.%° The Nation immediately brought
SCOTUS’s analysis to the Seventh Circuit’s attention.
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The Seventh Circuits Decision

The Seventh Circuit reversed the district court’s ruling that the Oneida
reservation had been diminished.?” The Seventh Circuit reasoned that
allotment alone, including the issuance of fee patents, did not alter res-
ervation boundaries and addressed SCOTUS’s decision in McGirt in
relation to the established standard for deciding reservation disestablish-
ment and diminishment claims. In summary, it held:

We read McGirt as adjusting the Solemn framework to place a greater focus
on statutory text, making it even more difficult to establish the requisite
congressional intent to disestablish or diminish a Reservation. The Oneida
Nation prevails under the both the So/em framework and the adjustments
made in McGirt. . ..

McGirts allotment analysis has turned what was a losing position for
the Village into a nearly frivolous one. McGirt teaches that neither allot-
ment nor the general expectations of Congress are enough to diminish a
Reservation. The Village has no argument for diminishment grounded in
statutory text. The statutes on which it relies only allow for the allotment
of the Oneida Reservation or speed along the allotment process. No stat-
utory text comes close to creating ambiguity regarding diminishment of

Reservation boundaries.*

The Seventh Circuit also rejected the Village’s reliance on the 1933 fed-
eral court decision, reasoning that the Nation was not a party and was
not represented in that case.® Finally, the Seventh Circuit rejected the
Village’s exceptional-circumstances argument, finding that most of the
Village’s arguments had not been properly raised and that the one legal
argument it made—that tribes have no immunity from local land use
regulations as applied to fee land—was clearly wrong.*

The Village petitioned for rehearing by the same three-judge panel.
Interestingly, the Village did not seek review by all the judges on the Sev-
enth Circuit and effectively conceded that its petition did not present an
important issue or a conflict with another circuit court of appeals or a
decision of SCOTUS. Instead, the Village merely sought a remand to the
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district court for further consideration of its exceptional-circumstances
claim. The panel denied the petition for rehearing, and at that point
the countdown began for the Village to request that SCOTUS review
the Seventh Circuit’s decision. The clock ran out in February 2021. The
Village did not seek review, and the decision is now final.

CL0SING OBSERVATIONS

The Seventh Circuit’s decision in the Big Apple Fest case should mark a
turning point in relations between the Nation and the Village. The Vil-
lage has now lost all its major arguments against the Nation’s sovereignty
on its reservation. It has now been resolved that (1) the Treaty of 1838
created an Indian reservation for the Nation; (2) the reservation has never
been diminished or disestablished; (3) the Nation is not bound by state-
ments in old decisions about the reservation’s status; (4) the Nation is
organized under the IRA and qualifies for the land-into-trust process
established in the IRA; and (5) exceptional circumstances will rarely if
ever justify Village regulation of the Nation on its reservation. The Village
raised all these issues and lost them all, once and for all time, in the Big
Apple Fest case. Relations between the Nation and the Village can now
be written on a clean slate, one not sullied by the Village’s ideology, selec-
tive reading of history, and upside-down legal theories. This presents an
opportunity for the Nation and the Village to forge a new relationship—
a government-to-government relationship built upon mutual respect and
the shared interests in good governance of their overlapping territory and
the welfare of their constituents. We can hope that the Village will engage
in sober reflection and seize this opportunity.
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CHAPTER 9

Rebuilding the Nation’s
Land Base, One Fee-to-Trust

Application at a Time

REBECCA M. WEBSTER

Key TErRMs 1IN THIS CHAPTER

* Fee-to-trust
* Under federal jurisdiction

¢ Reservation diminishment/disestablishment

A variety of individuals and entities hold title to land on Indian reserva-
tions. Non-Indians can own land, state and local governments can own
land, the federal government can own land, churches and nonprofits
can own land, tribal citizens can own land, and tribal governments can
own land. To further complicate this mix, land held by tribes and tribal
citizens can be in fee status or in trust status. This mix of ownership is
the direct result of federal Indian policy that removed tribes westward,
placed them on reservations, eventually gave ownership of plots of reser-
vation land to individual tribal members, and, more recently, provided
a process to restore land to the status it had under federal treaties. Recall
that in one generation the Oneida people lost ownership of roughly 9o
percent of the land on the reservation through the policy of allotment.!

Congress embraced the policy of restoring land to tribal ownership
and trust status in the Indian Reorganization Act (IRA) of 1934.2 In the
IRA, Congress recognized that previous federal policies geared toward
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assimilating tribal members into mainstream society had failed. In short,
the IRA was intended to place the management of tribal affairs back in
the hands of tribal governments and to restore tribal ownership of res-
ervation lands. One mechanism to do this was the fee-to-trust process.?
Within the IRA, Congress established a process for tribes to rebuild their
land bases.

In 2010 and 2011, the Village of Hobart filed appeals of Bureau of
Indian Affairs’ decisions to take land into trust for the Nation. As with
all these lawsuits, the Village centered the issue on itself and portrayed
itself as a victim of the Nation’s progress. Unlike the other cases, this
series of cases is still pending, and the Nation is still awaiting final deci-
sions. The Nation hopes the clarifications offered in the Big Apple Fest
case described in chapter 8 will pave the way for a favorable decision in
this series of fee-to-trust appeals.

BACKGROUND

Before getting into the details about this legal confrontation, it is im-
portant to revisit a bit of the history of the land on the Oneida reserva-
tion and to understand the complexities involved with the fee-to-trust
process. The Oneida Nation has had a continuing relationship with the
United States since at least 1784, when the Nation and other Haudeno-
saunee tribes entered into the Treaty of Fort Stanwix.? Ten years later, in
1794, the Haudenosaunee entered into another treaty with the United
States, known as the Treaty of Canandaigua. This treaty established
peace between the Haudenosaunee and the United States, secured land
rights for the Haudenosaunee, and guaranteed annuity payments to the
Haudenosaunee. In fact, the Oneida Nation still receives annual pay-
ments under this treaty to this day.

In the early 1820s, many Oneida people migrated to what would later
become the State of Wisconsin.> A number of factors influenced the deci-
sion to move, including a fear of the United States’ removal policy, vast
loss of land due to treaties with New York, scarcity of timber, loss of
resources, the desire to escape the hostile climate caused by the Revolu-
tionary War and rampant racial strife, and the desire to prevent cultural
changes. In 1838, ten years before Wisconsin gained statehood, the tribe
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entered into a treaty with the United States to forever reserve 65,400 acres
of land for the use and occupancy of the Oneida people.® Less than fifty
years later, in 1887, Congress passed the General Allotment Act, which
was the result of a compromise between legislators who were motivated
by the plight of Indians on reservations and others who wanted to get rid
of reservations and get their hands on the land.” Congress recognized that
tribal economy, culture, and religion were inherently tied to the tribal
land base. Tribal lands were parceled out to individual Indians, who
then received trust patents and subsequently fee title to the land. With
few exceptions, this land became taxable within a few decades. Through
tax foreclosures, mortgage foreclosures, and predatory acquisitions, the
Oneida people lost title to much of the land on the Oneida reservation.
Although allotment did not disestablish or diminish reservations, it had
devastating effects on tribal land ownership and Indian communities.
As a result of allotment and fee patenting, in one generation the Oneida
people lost ownership of approximately 9o percent of the land on the
Oneida reservation.®

In a change of federal policy toward Indians, Congress passed the
Indian Reorganization Act in 1934, in part to help rebuild land bases
decimated under the prior policy of allotment.” That same year, the
Nation voted to accept application of the IRA. In November 1936 the
Nation adopted a constitution under the IRA, and it was approved by
the secretary of the interior in December of that year. The Nation’s lead-
ers were aware the IRA provided for the establishment of tribal corpo-
rations and hoped to get a jump on the process by establishing a tribal
corporation under state law. Ultimately the Department of the Interior
informed them that the IRA called for corporate charters issued by the
federal government and that the corporation formed under state law
was not the equivalent. In 1937, the secretary issued a corporate charter
under federal law.

Also, in 1937, the Nation and the United States began to reacquire
title to land on the Oneida reservation in trust for the Nation. In 1947,
the United States Indian Service issued a report titled “Ten Years of
Government under I.R.A.,” written by Theodore Haas, chief counsel
for the Indian Service.!® This report would later be known as the Haas
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Report and contained a listing of the tribes organized under the IRA,
including the Oneida in Wisconsin.

Fee-To-TrusT PROCESS

The process of having land taken into trust is complex, consists of a
number of steps, and can span many years. It begins when the Nation
files an application for land it previously purchased on the open market.
That land is held in “fee” status. This means the land is taxable and the
Nation holds the title to the land. When the federal government takes
land into “trust” status, the Nation gives title to the land to the United
States. The land is no longer taxable, and the United States holds title
to the land in trust for the Nation.

All fee-to-trust applications contain an Oneida Business Committee
resolution authorizing the land to be transferred into trust status, a war-
ranty deed prepared for the secretary of the interior’s signature, a title
commitment, maps/surveys of the property, the statutory authority to
take the land into trust, the reason the Nation is requesting to have the
land taken into trust, the historical and proposed use of the land, tax in-
formation relating to the impact of removing the property from the tax
rolls, identification of jurisdictional problems that may arise from the
trust acquisition and proposed resolutions to any conflicts, identification
of the additional responsibilities the BIA will incur as a result of the acqui-
sition, and background environmental data. The Nation also sends con-
sultation letters to the municipality, county, and state governments in
whose jurisdiction the property is located. The letters identify the loca-
tion of the property and the current use of the property and ask the
governments to send information directly to the BIA, with a copy to the
Nation, pertaining to annual property taxes levied, impacts resulting
from removal of the property from the tax rolls, any special assessments
levied against the property, any government services provided by the gov-
ernments, and any potential land use conflicts that may arise. The let-
ters ask the governments to provide this information to the BIA, with a
copy to the Nation, within thirty days.

The secretary considers the information provided in the Nation’s fee-
to-trust application and the information and comments provided by the
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municipality, the county, and the state. The secretary also considers
any concerns noted on the title commitment or surveys. The secretary
must also comply with the requirements of the National Environmental
Policy Act in making a determination whether to accept the land into
trust. The level of analysis required is generally dependent on whether
the land acquisition could significantly affect the environment. The lev-
els of analysis include a categorical exclusion determination, an envi-
ronmental assessment, and/or an environmental impact statement. The
secretary will not accept any property in trust if there are environmen-
tal concerns associated with the acquisition. After all comments have
been received and reviewed, after all title and survey issues have been
addressed, and after the secretary determines there are no environmen-
tal concerns associated with the trust acquisition, the secretary may
issue a decision on whether to take the land into trust. If the secretary
decides to take the land into trust, and once the timeline for an appeal
has run or if the secretary’s determination to take land into trust is up-
held on appeal, the secretary signs the warranty deed and the property
is placed into trust.

ImpacTs OF FEE-TO-TRUST ACQUISITIONS

Having land taken into trust has a number of benefits for the Nation.
When land is taken into trust status, it is removed from the local tax
rolls. In addition, the Nation receives technical expertise and legal pro-
tections from the Bureau of Indian Affairs regarding transactions in-
volving the land, such as assistance with leases, mortgages, easements, as
well as concerns about trespass and unauthorized wood cutting. The
primary reasons to have land taken into trust are to restore its inalien-
able status, to revive the federal protection of title to the land, and to
receive technical assistance offered for transactions involving trust land.
When land is placed in trust status, the land cannot be sold, leased,
or encumbered without tribal and Department of Interior approval.
The fee-to-trust process creates a protected land base and provides a
safe environment to nurture and promote Oneida culture, economy,
health, and political infrastructure. Returning the land to its status as
inalienable, to be held forever by the United States for the benefit of the
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Nation, ensures that tribal investments within the Oneida reservation
will never be lost.

When land is taken into trust status, it is removed from the tax rolls,
so state and local governments lose any revenue they previously collected
when the property was part of the tax base. In addition, local govern-
ments can no longer condemn the land or impose special assessments
against the land. However, the Nation’s intergovernmental agreements
address these impacts.!! These agreements generally compensate local
governments for services provided to tribal trust property while also rec-
ognizing the services the Nation provides. The Nation is not just a com-
mon landowner. It provides services to tribal citizens, including health
care, elder care, social services, housing, public works, waste and recycl-
ing pickup, and education. The Nation also provides services to all resi-
dents of the reservation, including police protection, parks and recreation
areas, cultural events, libraries, hunting and fishing permits, environmen-
tal restoration, public transportation, and utility services. With respect
to jurisdictional concerns, the service agreements address cooperative
land use planning efforts and recognize limits on local civil regulatory
authority.

FEe-TO-TRUST CONSORTIUM

In 2004 the Nation entered into a fee-to-trust consortium to redirect
self-governance funds to pay for BIA staff to work on the backlog of its
fee-to-trust applications. The Nation receives self-governance funds
pursuant to an agreement under the Indian Self-Determination and
Education Assistance Act of 1975.'2 That act established a framework for
tribes to assume responsibility for administering programs, services, func-
tions, and activities involving tribal citizens, lands, and resources. The
Nation first entered into a self governance agreement in 1995.'% Because
the Nation administers programs previously administered by the federal
government, the federal government transfers funds to the Nation to pay
for them.

This consortium agreement was modeled after a consortium agree-
ment in California. However, a United States Government Accountabil-
ity Office report questioned that agreement because California tribes
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may have used gaming funds to pay for BIA staff and the consortium
had the potential to create a risk of bias in favor of the consortium
tribes. As a result, the Nation’s consortium agreement uses only self-
governance funds. The tribes that joined the consortium include Milles
Lacs, Ho Chunk, and Shakope Mdewakanton. Under the consortium,
the Nation has been able to implement the fee-to-trust process in a
timelier manner.

ViLLAGE OBJECTS TO NATION’S
FEE-TO-TRUST APPLICATIONS

In 2007 an intergovernmental agreement between the Nation and the
Village of Hobart was nearing the end of its term. Under the agreement,
the Nation agreed to compensate the Village for services it provided to
trust land and the Village agreed not to object to the Nation’s applica-
tions to have land taken into trust status. Unfortunately, the Village
breached the terms of the agreement by raising objections to several of
the Nation’s pending applications. In response, the Nation passed a res-
olution acknowledging the breach along with a number of other issues
percolating between the governments. The resolution expresses the frus-
trations of the Nation’s elected representatives in their attempts to inter-
act with the Village on a government-to-government basis. The entirety
of BC Resolution 2-20-08-C is as follows:

Resolution Regarding Government-to-Government Relations with the
Village of Hobart

WHEREAS, the Oneida Tribe of Indians of Wisconsin is a federally rec-
ognized Indian government and a treaty Tribe organized under the
laws of the United States of America; and

WHEREAS, the Oneida General Tribal Council is the governing body of
the Oneida Tribe of Indians of Wisconsin; and

WHEREAS, the Oneida General Tribal Council has delegated the author-
ities of Article IV of the Oneida Tribal Constitution to the Oneida
Business Committee; and

WHEREAS, the Tribe maintains government-to-government relations
with the United States of America, the State of Wisconsin, and other
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state and local governments, and has entered into government-to-
government agreements with the United States, the State of Wiscon-
sin, and other state and local governments; and

WHEREAS, the Tribe, through its governmental operations and revenue-
raising enterprises, provides employment for over 3,000 individuals,
and thereby contributes substantially to the state and local economy,
which in turn benefits both the state government and local govern-
ments; and

WHEREAS, the Tribe plays a vital role in delivering governmental ser-
vices to tribal members and non-Indians, and under its Gaming Com-
pact makes substantial annual payments to the State which fund state
programs and services; and

WHEREAS, the United States of America holds title to land for the
benefit of the Tribe, and such land is exempt from state and local tax-
ation; and

WHEREAS, in the spirit of mutual cooperation and of its own free will,
the Tribe generally pays for the value of services which are provided
by local municipalities and which benefit tax-exempt tribal trust prop-
erties by entering into government-to-government service agreements
with local municipalities; and

WHEREAS, service agreements recognize not only the value of services
provided by the local municipalities, but also the value of services pro-
vided by the Tribe, and generally provide that local municipalities will
not object to fee-to-trust applications submitted by the Tribe to the
Bureau of Indian Affairs; and

WHEREAS, the Village of Hobart is located entirely within the bound-
aries of the Oneida Indian Reservation established pursuant to the
1838 Treaty with the Oneida, 7 Stat., 566, and

WHEREAS, the Tribe has attempted to maintain government-to-
government relations with the Village of Hobart, and entered into a
service agreement with the Village of Hobart in 2004; and

WHEREAS, in 2007, the Village of Hobart breached the terms of the
service agreement by objecting to fee-to-trust applications submitted
by the Tribe to the Bureau of Indian Affairs; and
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WHEREAS, the Village of Hobart has recently asserted that it possesses
the authority to condemn tribal property and to impose fees and
assessments against the Tribe and tribal property, and the Village and
the Tribe are in engaged in litigation regarding these issues; and

WHEREAS, the Village of Hobart has rebuffed efforts by the Tribe to
resolve differences between the two governments through negotiation;
and

WHEREAS, the Village Board President has made militaristic references
in relation to the Tribe, and has claimed that federal agencies working
with the Tribe were “Jack booting” over residents of the Village, and
that the Village will be “the point man on the rifle squad”; and

WHEREAS, the Village Board President has expressed the sentiment that
the Tribe may celebrate its culture and traditions, but that the Tribe
should not be allowed to exercise self-governance or self-determination,
and should instead fall under state jurisdiction and control; and

WHEREAS, the Village Board sponsored a forum on the Oneida Reser-
vation at which the disestablishment of tribal governments was advo-
cated; and

WHEREAS, the attitudes and opinions expressed by the Village Board
harken back to the past assimilationist policies of the federal govern-
ment which were abhorrently destructive to Indian tribal government,
tribal culture and the well-being of tribal members, and have long
since been repudiated; and

WHEREAS, the Village Board has paradoxically expressed the desire to
enter into a new service agreement with the Tribe; and

WHEREAS, the Oneida Business Committee finds it unreasonable and
counterproductive to engage in service agreement negotiations with
any entity which seeks the subjugation and disestablishment of the
Tribe’s government;

NOW THEREFORE BE IT RESOLVED, that the Oneida Tribe of
Indians of Wisconsin will not enter into service agreement negotia-
tions with the Village of Hobart until such time as the Village Board
formally recognizes the right of the Oneida Tribe to maintain its own

government and exercise jurisdiction within its Reservation, and the
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Village Board abandons assimilationist rhetoric and attempts to
change federal Indian Policy to the detriment of the Oneida Tribe.

As has been demonstrated throughout this book, the Village has not
shown any inclination to participate in government-to-government dis-
cussions or to restore government-to-government relationships with the
Nation. Instead, in lawsuit after lawsuit, the Village continues to chal-
lenge the Nation’s rights to govern and exercise jurisdiction. With
respect to fee-to-trust, the Village’s objections would soon be included
among these lawsuits.

IBIA FEe-To-TRUST APPEAL

In 2010 and 2011, the Village filed a total of five consolidated appeals
with the Interior Board of Indian Appeals (IBIA) challenging the Bureau
of Indian Affairs’ (BIA) decisions to take land into trust for the Nation.!'4
The IBIA is a body that reviews decisions made by the regional director
of the Midwest Area Office of the BIA involving Indian tribes or tribal
citizens. The Village’s appeals to the IBIA involved six fee-to-trust appli-
cations covering a total of approximately five hundred acres of land. If
the Nation had been successful in having this land taken into trust, at
the time of the appeal the Village would have lost a combined annual
total of $36,148.88, which represents 1.4 percent of the Village’s annual
budget.’ The minimal loss of tax revenue suggests these appeals are
about more than money. The Village has since filed additional appeals
challenging fee-to-trust decisions.

The Village’s main legal and factual claims in its appeals were that (1)
the Oneida reservation and the Oneida Nation ceased to exist prior to
1934 and the Nation was fraudulently recreated under the IRA; (2) the
secretary of the interior cannot take land into trust for the Nation be-
cause the Nation was not under federal jurisdiction in 1934; and (3) the
fee-to-trust process is unconstitutional.'* The IBIA affirmed the regional
director’s conclusions that the Nation was under federal jurisdiction
in 1934 and was therefore eligible to have land taken into trust.!” The
IBIA took note of the historical record, finding that the Nation voted
to accept application of the IRA in 1934 and that the Nation was later



Rebuilding the Nation’s Land Base 163

listed in the Haas Report in 1947. The IBIA also confirmed that some
land on the Oneida reservation had never lost its trust status. Last, the
IBIA acknowledged the Nation’s long, continuous history of dealing with
the federal government dating to at least 1794. As a result, the IBIA found
that the secretary had the authority to take land into trust for the Nation.

The IBIA declined to consider the Village’s third argument regarding
the constitutionality of the IRA because the IBIA lacks jurisdiction to
rule on the constitutionality of federal statutes. However, the Village’s
constitutional theories, including its claim that Congress does not have
authority to remove land from state jurisdiction or to restore or create
tribal sovereignty over such land, have been rejected by every court that
has considered them. The Village’s pursuit of these discredited theories
demonstrates the Village’s overarching goal of changing federal Indian
law in favor of municipal control.

In addition to the legal arguments the Village advanced, it also
claimed the BIA had abused its discretion in considering the regulatory
factors for fee-to-trust acquisitions and that the BIA was impermissibly
biased against the Village because of the fee-to-trust consortium. The
IBIA affirmed the BIA’s assessment of the Nation’s need for land, the
Nation’s use of the land, and the BIA’ ability to handle additional
responsibilities associated with the trust acquisition. However, the IBIA
remanded the case back to the BIA for consideration of four issues: (1)
loss of tax revenue; (2) jurisdictional and land use conflicts; (3) environ-
mental concerns; and (4) the Village’s claims of bias with respect to the
fee-to-trust consortium. The IBIA concluded the regional director had
not sufficiently addressed the first three issues, and the regional director
had had no opportunity to address the fourth as the Village had raised its
bias claims for the first time on appeal. The BIA resolved all four issues
in favor of the Nation and issued new decisions to take land into trust for
the Nation in 2017. The Village again appealed to the IBIA. The appeals
have been fully briefed and are still awaiting IBIA decisions.

CL0SING OBSERVATIONS

The briefs the Village filed in its fee-to-trust appeals had blatantly racist
undertones. The Village referred to Oneida Nation citizens as “Indians
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of Oneida Descent” in an attempt to racialize and delegitimize the sta-
tus of the Nation and its citizens. Section 479 of the IRA addresses the
definition for the term “Indian” to determine who is eligible to have
land taken into trust: “The term ‘Indian’ as used in this Act shall include
all persons of Indian descent who are members of any recognized Indian
tribe now under Federal jurisdiction, and all persons who are descen-
dants of such members who were, on June 1, 1934, residing within the
present boundaries of any Indian reservation, and shall further include
all other persons of one-half or more Indian blood.”"®

One of the factors the Nation pointed to when demonstrating that
the Nation has been under federal jurisdiction since at least 1794 are the
continued annuity payments the federal government still makes under
the Treaty of Canandaigua. When discussing these annuity payments, the
Village made blatantly racist comments in its brief. The Village insinu-
ated that before they left New York, the Oneida people intermarried
with non-Indians to such an extent that by the time the Oneidas reached
what would later become Wisconsin, they lacked the blood quantum
necessary to be considered Indian any more. The Village essentially said
that Oneida people were not part of any tribal entity and were so white
that we had to form a corporation to attempt to come within the terms
of the IRA. The following is an excerpt from the Village’s opening brief
in the fee-to-trust appeals.

Additionally, even if the Oneidas of Wisconsin are entitled to and are
receiving annuity payments, that does not mean they were “Indians now
under federal jurisdiction” pursuant to Sec. 479. The mere fact that the
federal government could trace the ancestry, to owe someone money,
does not mean that person was half-blood or more as of June 1, 1934.
Because there was no existing tribal entity on June 1, 1934, the definition
of Indian applies directly. The Oneida descendants were intermarried
with whites before they ever left New York in 1838. If there had been a
group of half bloods or more as of June 1934, it would have not been
necessary to create a state tribal corporation to attempt to apply the IRA

to these individuals.”?
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It’s difficult to articulate how exhausting and infuriating it was to read
the Village’s briefs, hear its oral arguments, and sit in its meetings. The
Village was persistent in asserting control over the narrative presented
to the public by attempting to rewrite history and discount the validity
of Oneida people, history, culture, and governance. I can only hope that
this book will help tell the story from the perspective of the Oneida
people.
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Conclusion

“Dear Sir: I Am an Oneida Indian

Living on the Reservation”

REBECCA M. WEBSTER

At this point, it’s unclear what moves the Village will make next. I find
it doubtful that the current Village Board will change tactics and begin
to work cooperatively with the Nation. It may take a change in Village
leadership, and that would take a change at the polls. Most often, in-
cumbent Village Board members run unopposed. When the occasional
candidate is either an Oneida Nation citizen or a non-Oneida candidate
who runs on a platform of cooperation with the Nation, the candidate
loses by a landslide. Until a majority of the voters decide they need a
change, the Nation will likely stay the course.

Until we see a change in Village leadership, we will likely see a contin-
ued effort to erase Oneida governance and history and replace it with a
whitewashed version of the Village’s own history. One of the Village’s
opening briefs in its fee-to-trust appeals included correspondence between
Oneida citizens and the federal government as “evidence” the Oneida
reservation had been disestablished and that the Oneida Nation was not
under federal jurisdiction in 1934. Among the exhibits were a number of
letters involving my family members.! One in particular was from Henry
“Duke” Doxtator, my maternal great-great-great grandfather.? He was
a vocal critic of the allotting and fee patenting of reservation lands. He
feared that the loss of the tribal land base would create beggars of tribal
members. The letter he sent to the federal government is as follows:
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Dear Sir:

I am an Oneida Indian living on the Reservation. I was
introduced to you last fall by H. Jansen. I have never applied for
neither do I want a patent in fee simple for my land. Am satisfied
as it is. I wish you to inform me if my personal property is
subject to taxation. Also if an act passed by Congress on Feb. 8th
1887 made Indians on Oneida Reservation citizens compulsory or
otherwise I have never used the right of franchise and would like
to have you inform me if I am not still a ward of the Government
and exempt from personal property taxes. Thanking you in
advance for any information that you can give me I remain

Respt
Henry Doxtator?

Duke received a response stating that his personal property was taxable.
The Village used this letter and the federal government’s response in an
attempt to bolster its claim that the reservation had been disestablished.
At the time, the law concerning taxation of personal property was not
settled, but it is now well-established law that the personal property of
tribal citizens on reservations is not subject to state or local taxation.* It is
also now well settled that the Oneida reservation was not disestablished.

Duke’s letter also holds another key piece of information that the
Village omitted in its brief. His letter demonstrates how hard the
Oneida people had been fighting to retain our sovereignty and our
rights. The opening statement of his letter explains all we need to know
about his perspective on the issue: “I am an Oneida Indian living on the
Reservation.”

Along similar lines, consider this revisionist narrative from the Vil-
lage’s website describing the history of the area:

Hobart’s origins are rooted in the original Northwest Territory surround-
ing the Great Lakes. It is founded upon ancestral lands of the Menomi-
nee Indian tribe. While a Treaty of 1838 created a temporary reservation

for then migrating Oneida tribal members from New York, the former
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reservation land was entirely ceded to the State of Wisconsin upon its
statechood. In the late 1800s a majority vote of Wisconsin Oneida tribal
members elected to have the reservation entirely allotted to individual
tribal members through the Dawes Act of 1887.

Tribal members discovered during the allotment era that having land
required roads, so from 1892 until 1908 Oneida tribal members pleaded
with Brown and Outagamie county supervisors to establish and incor-
porate towns, so that municipal tax could be collected for the creation of
roads and schools. In 1908, the Town of Hobart was created and became
local authority. By the early 1900s numerous European settlers obtained
land within the Town of Hobart, joining with Oneidas for the area’s pri-

mary use of the land—farming.’

The Village and its allies like to rewrite current events as well. Consider
the formation of the North East Wisconsin Citizens for Equal Rights
(NEWCER), an offshoot of the Citizens Equal Rights Alliance (CERA),
an antitropal organization that advocates for sweeping changes in fed-
eral Indian law in favor of state and municipal governments and against
tribal sovereignty. Google “CERA” and “hate group” and you come up
with some colorful hits. CERA’s website lists our local organizations
and their goals. Here is what they have listed for NEWCER:

NEWCER was formed for the purpose of educating the citizens of
Northeast Wisconsin regarding tribal issues, to support our Village of
Hobart elected officials and to work toward the equal rights of all citizens
of Northeastern Wisconsin. We also saw the need to provide assistance to
the Village of Hobart in its struggle to retain and maintain full municipal

jurisdiction as the Tribal Government attempts to take over control.®

This last part of the statement, “as the Tribal Government attempts to
take over control,” is laughable at best. The Nation has never attempted
to regulate outside its jurisdiction, unlike the Village, which has made
repeated attempts to force the Nation to comply with Village ordi-
nances. No amount of revising history or obfuscating current events can
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or should diminish the lessons we can learn from the recent interactions
between the Village and the Nation. As promised in the introduction
to this book, my research has offered recommendations for those tribal
and local governments that want to increase positive intergovernmen-
tal relationships, especially when planning to utilize their shared spaces.
My recommendations are as follows:

* Concentrate on strengthening interpersonal relationships among
government officials and planners from the Tribe and local
governments;

* Consider a more regional approach to planning practices, and engage
neighboring governments to pool resources and work on more projects
that benefit the entire community;

* Come to a common understanding concerning the jurisdictional
limitations of tribal and local governments; and

* Find ways to learn about tribal and local government services in order
to find equitable ways to acknowledge and compensate each other for

providing those services.”

At the end of the day, if a local government is unable or unwilling to
deal with the Nation on a government-to-government basis, the Oneida
people consider the faces yet to be born. Despite our history of coloni-
zation, removal, and assimilation, we are still here, and we are thriving.
We will continue to rebuild, knowing that we are making the way for
future generations. Our ancestors had to lay down much of their iden-
tity just to survive. We are now picking that back up again. We are in-
stilling our language, culture, history, and ceremonies in our youth.
Every piece of land we purchase today is one they will not have to pur-
chase tomorrow. Elected officials will come and go. Tribal, local, and
federal policies shift with the wind. Our one constant is the need to
do all we can so our future generations can not only continue to survive
but continue to thrive—and to do so on our own terms in ways that
make sense for us as Oneida people. We are on that path. We are in this
for the long haul. The reservation is our home even though we may not
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all physically reside here. Speaking for those of us that do live here, I
leave you with words fashioned from Henry “Duke” Doxtator: We are
Oneida Indians living on the reservation.

Respectfully,
Kanya?take-lu / Rebecca M. Webster

NoOTES

1. See chap. 4 for more information about my family line.

2. The Village went out of its way to point out that he was from West
DePere, a neighboring municipality. In fact, Duke was born and raised on the
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3. Hobart v. Midwest Regional Director, Bureau of Indian Affairs, 57 IBIA
4 (2013), Village of Hobart’s Opening Brief, Exhibit 8.
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2102 (1976); McClanahan v. Arizona Tax Commission, 411 U.S. 164, 36 L.
Ed.2d 129, 93 S.Ct. 1257 (1973).
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https://www.hobart-wi.org/village-demographics. This narrative is also in the
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wisconsin-organizations/.

7. R. M. Webster, “This Land Can Sustain Us: Cooperative Land Use
Planning on the Oneida Reservation,” Planning Theory and Practice 17, no. 1
(2016): 934, 30, doi: 10.1080/14649357.2015.1135250.
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Alienation: status of land that permits the owner of land to dispose of the prop-
erty through a sale. In the case of Indian land title, alienation can also mean
that an individual or tribe can also mortgage the land and grant easements
or other rights in the land without the approval or consent of the federal
government.

Allotment: a process through which the federal government transferred title to
land on Indian reservations from the tribe (that held the land collectively for
the benefit of all tribal members) to individual tribal members. Allotment
transferred land from a traditional, communal system of land tenure to a
government-imposed system of private landownership.

Condemnation/eminent domain: the taking of private property by a government
entity for public use.

Exceptional circumstances: conditions required before a state or local govern-
ment can grant itself additional powers.

Fee patents: documents issued by the federal government to individual tribal
members after the expiration of the trust period under various federal allot-
ment acts. When land gained fee status, owners of the land could mortgage
or sell the land. The land also became taxable.

Fee-to-trust: a process available to tribes and tribal members who seek to have
the United States take ownership of the land for the benefit of the tribe or
tribal member. Land that goes into trust status is removed from the local tax
rolls. Questions of jurisdiction on the land can also become clearer.

Home rule: a provision in a state’s constitution that grants municipalities and/
or counties the right to pass laws to govern themselves as they see fit as long
as those laws conform to state and federal constitutions. Under the Wisconsin
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constitution, cities and villages regulate matters that are of local concern.
The legislature cannot enact laws that would preempt these local regulations
unless the matter is of statewide concern or the law would apply uniformly
to all cities and villages.

Indian Country: According to 18 U.S. Code S1151: “(a) all land within the limits
of any Indian reservation under the jurisdiction of the United States Govern-
ment, notwithstanding the issuance of any patent, and, including rights-of-
way running through the reservation, (b) all dependent Indian communities
within the borders of the United States whether within the original or sub-
sequently acquired territory thereof, and whether within or without the lim-
its of a state, and (c) all Indian allotments, the Indian titles to which have
not been extinguished, including rights-of-way running through the same.”

Intergovernmental agreement: a written agreement between two or more gov-
ernments to cooperate to solve problems of mutual concern.

Real estate taxation: taxes levied against the land. Most common real estate taxes
are property taxes that are based on the value of the property (ad valorem).
However, there are other types of real estate taxes, such as taxes on the sale
or transfer of the land, and property-related fees such as fees for water, sewer,
refuse collection, stormwater, and ground water treatment.

Reservation diminishment/disestablishment: the legal process through which Con-
gress reduces the size of a reservation (diminishment) or terminates the sta-
tus of a reservation (disestablishment).

Restrictive covenants: a contractual agreement that imposes a restriction on the
future use of land to preserve the value and peaceful enjoyment of neigh-
boring land. In the case of the restrictive covenants at Thornberry creek
(chapter 6), the restrictive covenant required the municipality to consent to
the sale of the land if the sale would affect taxes or the municipal zoning
jurisdiction.

Treaty: an agreement between a sovereign Indian nation and the United States
government entered into between 1774 and 1871. Article Six of the United
States Constitution holds that treaties “are the supreme law of the land.”

Tribal sovereign immunity: the ability of a tribal government to regulate its
internal affairs without being sued or brought before a court without its
explicit consent.

Under federal jurisdiction: a status that requires the federal government to rec-
ognize its trust responsibility to an Indian tribe. The term is most relevant
with respect to tribes that are eligible to have their lands taken into trust
status regardless of whether that tribe was “under federal jurisdiction” when
Congtess passed the Indian Reorganization Act.
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Zoning jurisdiction: the right of a government to require landowners to follow
rules and regulations pertaining to acceptable land uses. Within reservation
boundaries, municipal governments and tribal governments often have mixed
jurisdiction over zoning matters. Determining which government has the
final say over zoning matters can be a tricky task that can depend on factors
such as who owns the land and whether the land is in trust status.
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